
764: FEDERAL REPORTER.

there must be decree for complainant against George L. Davenport
for the whole amount of tbe bonds sued on, with intereBt and costs;
and as against all of the respondents for the foreclosure of the mort-
gage Bued on, as against all the property except the undivided half of
the Bouth half of block 59, in the city of Davenport, Iowa; and as
against respondent Sarah G. Davenport, to be enforced as a lieu upon
said last-mentioned property, a decree for one-half of the sum paid
to remove the tax lien upon said half block, and 6 per cent. interest
thereon from the time of payment. '

. PARKS V. WATSON and others.

(CirCu.it Court, IJ. Nebraska. July 12, 1884.)

1. TAX TITLE - OPINION OF STATE SUPUEME COUUT-AUTHORITY IN FEDERAL
COUUT.
The opinion of the supreme court of Nebraska is a construction by the high-

est tribunal of the state of the eflect of its statutes upon its tax proceedings,
and as such should be followed by a federal court sitting in Nebraska.

2. SAME-EQUITy-STATE LIEN-OWNEH-PARTY PAYING.
In actions in equity the courts will inquire, not simply into legal, but also into

equitable rights. In such actions each party must be required to do equity.
The state has a lien upon land until all taxes are paid. When paid by other
than the owner of the lanri, the state must be considered as transferring its lien
to such party, and the only way that eqnity should relieve the owner from the
burden of such lien is by payment.

S. SAME-!tIGHTS OF THE STATE-TRANSFER TO PARTY PAYING TAX.
if one, without stopping to question the validity of the proceedings, comes

forward and pays the tax, he ought to be entitled, not merely to the benefit
of the proceedings then already had, but also the full benefit of all the state's
rights.

Exceptions to Master's Report.
G. M. Lambertson, for complainant.
W. T. Wodehouse, for defendants.
BREWER, J. This is an action to quiet title. Complainant shows

a regular chain of title from the government. Defendants claim un-
der four tax deeds. On February 15, 1884, the case came on for
hearing upon the bill, answer, and replication and the testimony
taken on behalf of the respective parties, when an interlocutory de-
cree was entered finding for the complainant, quieting his title, de-
creeing the tax deeds null and void, and referring the case to a master
to report the amount of legal taxes paid by defendants and their
grantors. The report of the master was filed March 8, 1884. Ex.
ceptions were filed by both parties, and the case comes on now for the
hearing of Buch exceptions, and final decree.
t. It is insisted that the statute of limitations had run in favor of

the tax deeds, and therefore that the title of defendants should be
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held perfect and the bill dismissed. .It is conceded that, according to
the opinion expressed by the supreme court of the state of Nebraska.
in a case lately decided, to-wit, Taylor v. Courtney, reported in 16
N. W. Rep. 842, the statute of limitations would not protect the
deeds; but it is claimed by counsel for defendants that such decision
is erroneous, and not binding on this court. I cannot agree with
counsel in this. The decision is a construction by the highest tribu-
nai of the state of the effect of its statutes upon its tax proceedings,
and as such I think should be followed by this court. The interloc-
utory decree in this respect was right, and must be adhered to.
2. The master in his conclusions seems to have been of the opin-

. ion that the defendants were entitled to be reimbursed only such
taxes paid by them as were supported. by proceedings technically
perfect, resting, perhaps, upon the language of the reference to him
to report "the amount of legal taxes." In this I think he is mistaken.
This is an equitable action, and in it each party must be required to
do' equity. 'rhe court will inquire, not simply as to the legal, but
also as to the equitable, rights. Every owner of property owes the
duty of contributing in taxes his just proportion of the expenses of
maintaining the government. The complainant in this case neglected
that duty, and the defendants discharged it for him. The state has
a lien on the land for all taxes until they are paid. Compo St. Neb.
p. 426, § 138. When paid by other than the owner of the land, the
state must be considered as transferring its lien to such party; and
the only way in which equity should relieve the owner from the bur-
den of such lien is by payment. It will not do to say that if, in con-
sequence of the defects in the proceedings, the lien was in no condi-
tion to be enforced by the state, the purchaser at the tax sale took
nothing; because it is within the undoubted power of the state, if
tax proceedings are defective, to renew them again and again, and
until they result in the payment of the tax. If one, without stopping
to question the regularity of the proceedings, comes forward and pays
the tax, he ought to be entitled, not merely to the benefit of the pro-
ceedings then already had, but also to the full benefit of aB the state's
rights. The inquiry, therefore, is not whether the taxes are legal in
the sense that the proceedings are all regular and correct, and such
that a full title to the land could be obtained by carrying them on
to completion, but whether they are lega.l in the sense that they
are just and equitable impositions upon the land. In other words,
was the land subject to taxation? was the tax authorized by law and
imposed by the proper tribunal? were the proceedings so far in sub-
stantial compliance with the statute that the court can see that,
equitably, the lot-owner should have paid the taxes,-that they were
simply his just contribution to the support of the government? If
so, before the court will relieve him from the cloud of a tax deed, it
should require payment by him of such taxes and interest.
For these reasons the exceptions of the defendants will be sustained
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Dne complainant for rent and interest,

to the report of the master, so fl)r as it disallows them any -taxes on
the -ground of mere irregularity in the tax proceeding; in all other
respects it will be confirmed. The account will then stand thus:
Amonnt of taxes paid and interest to February 25, 1884, - $1,182 03
Less $12 of the tax of 1876, and interest thereon .to Febru-
. ary 25, 1884, $7, - 19 00

$1,163 03
326 09

Balance, $836 94
The decree will therefore be entered quieting complainant's title,

upon the payment of this balance, with interest at 7 per cent. from·
February 25, 1884, within 60 days; and, in default of such payment,
the defendants will be entitled to an order of sale therefor. The costs
of this case wiH be divided equally between the parties.

FITTON and Wife v. FIRE INSURANCE ASS'N and others.

(CirCUit Oourt, D. Vermont. July 10, 1884.)

1. EQUITY-INCOMPLETE CONTRACT-CONSIDERATION-INSURANCE.
An agreement to pay the premium at the rate specified is a sufficient consid-

eration to make the agreement a contract. Generally, whatever is
agreed to be done is considered in equity as done. The agreement to insure
may be considered in equity as insurance.
SAME-REMEDIES.

When a contract Is made out in any mode to be a preliminary contract of in-
surance instead of a completed contract of insurance, the remedies upon it are
the same, and may be enforced in the same way. The right to proceed in
equity in such case cannot be denied.

S. SAME-INSURANCE AGENT-DELIVERY OF POUCY.
If the agents of five insurance companies make an agreement with a party to

insure her premises in four of their companies, naming them, such party has
not, after destruction of her premises by fire, and before any policies are deliv-
ered to her, a claim against the fifth company for the loss, even though each
of the five companies had written out policies for her.

"" SAME-PARTIES DEFENDANT.
If the agents of five insurance companies make an agreement with a party

to insure her premises in four of those companies, naming them, such party
has, after destruction of her premises by fire, a claim against the four compa-
nies named for the loss, even there have as yet no policies been deliv.
ered to her, and such companies are proper parties in a suit to recover the loBi.

In Equity.
Martin H. Goddard, for orators.
Aldace F. Walker, for Fire Insurance Association.
W. S. B. Hopkins, for other defendants.
WHEELER, J. From the allegations in the bill, which, on these

demurrers, are to be taken as true, it appears that the duly-author.


