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tent with which they entered into the marriage continued, and their
continuing living together as husband and wife, and holding them-
selves out to the world as such, constitutes a relation to which the
law attaches all the legal rights, obligations, and disqualifications
which flow from a maniage entered into according to the forms of
law. Holabird v. Ins. Go. 2 Dill. 167; Dyer v. Brannock, 66 Mo.
401. The act of congress of 1882 provides that, in determining the
fact of marriage, the law of the place controls.
The foregoing view negatives the idea that any new or different ar-

rangement between McElfresh and Mrs. Hays became necessary, after
the death of Hays, to remove the incipient illegality of their mar-
riage. We assume it to be true, as stipulated, that no new or different
arrangements regarding the marriage were made between the parties,
and that they continued living together as man and wife. Their so
continuing to live was an ever-recurring affirmance of the good faith
of the relation into which they had entered in the beginning. The
intent with which relations such as are here spoken of are entered
into is all important. As to Mrs. McE.lfresh's own views regarding
her widowhood, it may be remarked that she did not apply for the
pension until 1879, 14 years after the death of her husband, and that
after she did apply she bought and conveyed property in the name
of Lucinda McElfresh, the name by which she was known where she
resided.
The conclusions arrived at make it unnecessary to determine the

correctness of the ruling of the pension department, by which widows
who lived in open and notorious adultery were denied pensions.
Congress, in the act of the seventh of August, 1882, seems not only
to have affirmed this ruling, but to have gone beyond it by enacting
"that the open and notorious adulterous cohabitation of a widow
who is a pensioner, shall operate to determine her pension from the
commencement of such cohabitation."
The judgment of the court is in favor of the United States.

BREWEB, J., concurs.

NORTHWESTERN FUEL Co. v. BURLINGTON, C. R. & N. R. Co.
(Oircuit Oourt, D. Minnesota. June, 1884.)

COMMON CARRIERS-CONTRACT-TENDER OF GOODS.
A railroad company is not responsible in an action for an alleged

ment of a contract to carry coal for the plaintiff, unless it is proved that the
plaintiff actually tendered the coal to the company for transportation, and the
company then refused to carry it.

O. D. O'Brien, I. V. D. Heard, and Geo. B. Young, for plaintiff.
J. D. Springer and O. K. Davis, for defendant.
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MILLER, Justice. At my suggestion, at the end of about a three-
days'trial before a jury at a term of this court, held a year ago, the
plaintiff submitted to a nonsuit, with leave to make a motion to Ret
aside the same. That motion was made, and was argued very elabo-
rately by counsel on both sides, and since that time I have given the
matter due consideration, and am prepared to give my opinion on the
case at this present time.
In my view of the case, there is nothing but a question of fact in-

volved in this motion to set aside the nonsuit. I told counsel that
they could go on and complete the case to the jury, in which case I
should be compelled to tell the jury that I believed there was no evi-
d'ence upon which a verdict could be given of a violation of the con-
tract; the contract being one by which the defendant, the railroad
company, agreed to transfer to a certain place, at a certain rate, a cer-
tain amount of coal, and also some iron, for the Northwestern Fuel
Company. I was of the opinion that no tender of the coal to be car-
ried had ever been made, or refused by the railroad company; and I
permitted counsel for two days to make efforts to prove a tender of the
coal by the fuel company to be carried under that contract. During
that time a good many bills of lading were offered in evidence that
were intended to show by implication that the fuel company had ten-
dered that coal to the railroad company, and that the latter had re-
fused to carry the same. I do not believe that any tender or any re-
fusal was ever proved. I thought so then, and I am satisfied of it now,
It would be idle-it would be folly-to allow this proceeding to go
further. This sum claimed by the plaintiff-the amount of money
sought to be recovered-is enormous; and if the kind of proof which
they offered of the violation of the contract could have been permitted,
they could have recovered of the railroad company millions of dollars,
They certainly expected to recover a million or half a million of dol-
Jars by virtue of this company not carrying this coal under the con-
tract. It was amazing to me-it is now-that the company could be
held liable when there was never a clear tender, saying, "Hel'e is the
coal of the fuel company which I want you to carryover your road."
I do not think there was any tender, and I do not believe that there
can be anything substituted for it.
The motion to set aside the nonsuit is denied.
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SCOTT'S EX'RS V. CITY OF SHREVEPORT.l

(Circuit Court, W. .D. Louisiana. May Term, 1884.)

1. PRESORIPTION-EFFECT OF PLEDGE-INTERRUPTS AGAINST PRINOIPAL OBLIGA-
TION.
The pledge of a thing, legally made, in Louisiana is a tacit acknowledgment

of the debt, and interrupts prescription against the principal obligation.
S. MUNICIPAL CORPORATIONS-POWEllS.

A municipal corporation can exercise only the powers expressly granted to it,
-those fairly implied from the granted powers, and those essential and indispen-
sable to its declared objects.

8. SAME-POWER TO PLEDGE CITY PROPEUTY.
The power to pledge city property is not essentIal to the declart;O olJjt;cts of a

municipal corporation in Louisiana, and when an act incorporating II city con·
tains no rules relating to the pledging of municipal property, the city has no
power to do so. Civil Code, § 3151.

4. PLEA OF PRESCRIPTION-TACIT ACKNOWLEDGMENT OF DEBT BY MUNICIPAL
COUPOltATION.
Where city authorities turn over bonds to creditors, the act not being that of

the municipal corporation, because illegal, it is not a tacit acknowledgment of
the deht so as to preclude the city from setting up a plea of prescription.

15. MUNICIPAL CORPORATION-AUTHOUITY OF AGENT-POW.ER OF CITy-SUBSE-
QUENT ACTS CANNOT MAKE VOID OBLIGATIONS BINDING.
Where an agent of a municipal corporation has no authority to bind a city

by giving notes, because .the city has no authority to raise money to donate to a
railway company, no subsequent act of the municipal authorities can make the
obligation binding.

G. SAME-POWER TO DONATE AID TO RAILWAY COMPANy-OBLIGATION NOT BIND-
ING UNLESS AUTHOUITY TO ISSUE.
In the absence of express power, a municipal corporation cannot incur any

binding obligation when its authorities horrow money in the name of the city
for the purpose of donating pecuniary aid to a railway company.

At Law.
Wise If Herndon, for plaintift.
W. A. Seay, for defendant.
BOARMAN, J. The defendant is a municipal corporation; the official

representatives thereof being desirous of donating certain city lots to
the Texas Pacific Railway Company for depot purposes, issued 260
$1,000 bonds. The bonds r(lcite the purpose for which they were
issued. In order to raise the money for the purchase price of the
several lots, the 260 bonds were placed in the hands of a special agent,
to be sold or used by him in any way he thought best to secure the sum
required. At Philadelphia he executed a promissory note with him-
self, individually, and Thomas A. Scott, as the drawers, for $67,590,
"payable to the order of ourselves, 90 days after date." He pledged
the bonds as collateral security to secure the holder thereof, and
by discounting the note, about $67,000 were realized and paid as a
part of the purchase price of the several lots which were donated to
the company. This note not being paid at maturity, an extension of
90 days was effected by the agent, who gave a new note similar in

1We are indebted to Talbot i5tillman, Esq., of the :Monroe, Louisiana, bar, for this
opinion.



SOOTT'S EX'RS V. CITY OF SHREVEPORT. '115

every particular as to the first note, except as to the amount. ThOmas
A. Scott, now deceased, whom the plaintiff represents, after the ma-
turity of the second note, paid the holder thereof $22,259, and the
matter remained without settlement until in A. D. 1875, a compro-
mise settlement, in pursuance of a city ordinance, was entered into by
all the parties in interest. In making this settlement the ma:yor was
directed by an ordinance of the city to execute and sign the three
notes now sued on, which are as follows: One note for $8,373,20, due
90 days after date; one for $13,292.94, due one year after date; one
for $14,162.59, due two years after date; all amounting to $36,328.73,
and bearing date February 20, 1875. The first of these notes was
made payable to Jemeson & Co., and the others to Scott, who now
holds all of them. Four thousand dollars were paid on the sum of
these notes December 20, 1875; the last of the notes became due
February 20, 1877, and this suit was filed April 15, 1882.
Defendant pleads the of five years against the notes;

besides, he presents several strong grounds of defense on the merits
of the suit. The only payment made on the notes was made more
than five years before the institution of the suit; it follows that the
plea of prescription must protect the defendant, unless, as is contended
by plaintiff's counsel, the pledge of the bonds was a tacit acknowl-
edgment of the debt and a complete interruption of prescription dur-
ing the time the thing pledged remains in the hands of the pledgee.
The authorities in Louisiana are clear enough 'that the pledge of a
thing, legally made, is a tacit acknowledgment of the debt, and in-
terrupts prescription against the principal obligation. But, in answer
to this view, defendant holds that the bonds were never legally pledged
to the holder of the notes, or to anyone else. The Civil Code, after
laying down a number of rules on the subject of pledge, showing
what formalities are requil'ed in givine a valid pledge, in article 3150,
provides: "'1'he property of cities and other corporations can only be
given in pledge according to the rules, and subject to the restrictions,
prescribed on their heads by their respective acts of incorporation."
The acts incorporating the city of Shreveport coutain no rules or

restrictions relating to the pledging of municipal property; and in
these acts, so far as I have been advised, no power to pledge prop-
erty is anywhere granted. The defendant corporation, like all mu-
nicipal governments, can exercise the following powers and no others:
"First, those granted in express words; second, those necessarily or
fairly implied in or incident to the powers expressly granted; third,
those essential to the declared objects and purposes of the corpora-
tion, not simply convenient, but indispensable." Dill. Mun. Corp. 173;
Wilson v. Oity of Shreveport, 29 La. Ann. 674. The power to pledge
the property of the city is not an expressed power, and it is not one
of the powers which the Louisiana courts have ever held to be essen-
tial to the declared objects and purposes of a corporation.
If no rules or restrictions, such as are suggested in article 3150,
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appear in any of the several acts affecting the defendant city, it fol-
lows that the power to pledge these bonds never lawfully belonged to
the authorities representing the city in making the compromise set-
tlement.
It is further contended by the city attorney that the things pledged--

the 160 city bonds-were not then and are not now, in law, of any
value. While it is true that, so far as they bind the city to pay any-
thing, they are wholly worthless, it is hardly necessary to discuss the
point as to whether a city bond that no one is bound in law to pay,
can, when it is given in pledge under legal formalities to secure the
payment of a valid note, interrupt the running of prescription against
the note; for, it is now sufficient to say that the city authorities, exer-
cising only the limited powers-of a municipal corporation, were wholly
without the power, in law, to pledge or put in pledge anything belong-
ing to the corporation; that no legal effect, such as is claimed by
plaintiff's counsel, is deducible from the placing of these bonds into
the hands of the holder of the notes. The city authorities, mak-
ing the compromise settlement in 1875, had no lawful power to put
these bonds in the hands of the creditors as a pledge. The creditors
knew this fact, and they must have known, even if the debt for which
the notes were given was a valid debt against the corporation, that
the city authorities, with whom the creditors compromised, could not,
in the absence of an expressed power, make a valid pledge of the bonds
which they now claim to hold as -collateral secnrity. The act of the
city authorities in turning the 170 bonds over to the holders of the
compromise notes was not the act of the municipal government, and
there could have been no tacit acknowledgment of the existence of the
debt, even if it is valid, caused by the fact that these bonds remained
in the hands of the holders of the notes. The city, by these unauthor-
ized acts of the authorities, cannot be precluded from successfully
setting up the plea of prescription. While there can be but little room
for doubt that the obligation, if there ever was any, evidenced by
these three notes has been extinguished by prescription, yet I prefer
to discuss and pass upon, as the turning point in this suit, the fact
that the special agent at Philadelphia, in 1873, acting for defendant,
in the matter in which the first and second notes were given, was
without authority to bind the defendant, because the corporation had
no authority in law to raise money, or to expend the money of the city,
for the purpose of making a donation to the railway company; and
no subsequent action of the authorities novating or compromising the
debt can vitalize it into a binding obligation.
It is in proof in this case that 90 of the said 260 bonds came into

the hands of C. E. Lewis, who sued defendant in the United States
circuit court for the interest thereon; that the supreme court affirmed
the judgment of the circuit court, which was for the defendant.
v. City of S"h,reveport, 108 U. S. 282; S. O. 2 Sup. Ot. Rep. 634.
The supreme court said:
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"Unless specific authority has heen given by the legislature to the munici-
pal corporation to pecuniary aid to railroads, all bonds purporting on
';heir face to be for such purposes are void. In this case no such power bas
Aleen granted, and there is nothing in the charter of Shreveport from which
any such power can be inferred."
This decision of the supreme court cannot be limited to the view

that it merely declares the want of authority to issue the bonds, which
are only evidences of a debt; but it reaches further, and, in the ab-
sence of this expressed power, denies that a municipal corporation
incurs any binding obligation when its authorities raise or borrow
money in the name of the city for the purpose of donating pecuniary
aid to a railway company. If the authorities of the city could not
incur a debt for the purpose mentioned, it follows that no action or
effort on their part, however repeatedly or persistently made, to ratify,
settle, or compromise a debt, unlawfully incurred as this was, can re-
sult in imposing any obligation on the city which the law will enforce.
The proof shows that the notes given by the city's agent in 1873

are the evidences of a loan made to the city for the purpose of enabling
the city to donate pecuniary aid to a railway company; and the three
notes now sued on were given in compromise of the debt evidenced
by the said note. All these transactions were without legal effect
against the defendant, and no recovery can be had on this cause
against the corporation.

OREGON & TRANSCONTINENTAL Co. v. HILMERS and others.

(Circuit Court, 8. D. New York. June 21,1884.)

PLEDGE-SECURITIES-REHYPOTHECATJON BY BUOKER.
Where the owner of .ecurities pledges them with a stock-broker as collat.

eral to a loan, the latter has no right to rehypothecate them in such a way
that they cannot be restored to the owner upon payment of the loan, although
both parties understood t)1at the broker would have to use the securities to
obtain the loan. Usage is inadmissible to destroy a contract. .

Order of Arrest.
Holmes et Adams, for complainant.
Chamberlain, C(1.rter <t Hor'nblower, for defendants.
WALLACE, J. By the contract of pledge into between the

plaintiff's assignor and the defendants, the former deposited with the
latter certain shares of stock as collateral security for the· payment
of $1,000,000 in one year, with interest, with authority
fendants "to sell, assign, and deliver the collaterals on the
the pledgeor to fulfill his agreement. It is ptobably true, as alleged
by the defendants, that the pledgor understood that the defendants,
who were stock brokers, could not advance this large loan out of their
own funds, but would be obliged to hypothecate the c611aterals to oh,.


