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(4) The general rule is that the same person cannot' be agent for both \la.t-
ties. I There is an exception to this rule, however, in the case of a profes-
sional broker, who is usually, apart from the statute of frauds, the agent of
both parties, and who may make a memorandum under the statute binding
upon both of his principals.2 The authority of the agent to make a sale of
chattels under the statute may be given orally.3
Before closing this note, the annotator must add an acknowledgment of

the assistance which he has received from N. Dubois Miller, Esq., of the
Philadelphia bar, in the preparation and arrangement of the points of law
which have just been considered. HENRY REED.
Philadelphia, Pa. '

I Wright v. Dannah. 2 Camp. 203; Bai-
ley v. Ogden, 3 Johns. 418; Hazard v. Day,
14 Allen, 494; Rayner v. Linthorne, 2O. &
P. 124; Johnson v. Buck, 35 N. J. Law,
340; Marx v. Bell, 48 Ala. 499; Strong v.
Dodds, 47 Vt. 354.
2Lusk v. Hope, 17 Low. Can. Jur.19;

Colvin v. Williams, 3 Har. & J. 38; Sale
v. Darragll, 2 Hilt. 196; Hinckley v. Arey,
27 M.e. 363 j Spyer v. Fisher, 37 N. Y. Su-

per.100 ; Pringle v. Spaulding, 53 Barb. 17 ;
Hicks v. Hawkin, 4 Esp. 114; Glengal v.
Barnard, 1 Keen, 788; Rucker v. (Jam-
meyer,1 Esp. 105; Butler v. Thompson,
92 U. S. 412. .

3 McBlainc v. Cross, 25 Law J. (N. S.)
80·1; Shaw v. Nnda, 8 Pick. 12; Chapman
v. Portridge, 5 Esp. 257; Lawrence v. Gal-
lagher, 73 N. Y. 613.

In re GLEN IRON WORKS, Bankrupt.1

(Circuit Oourt, E. D. PennsylfJania. June 6, 1884.)

1. CORPORATIONS-INSOLVENCY-CAPITAL SUBSCRIPTIONS-LIABILITY OF STOCK-
HOLDERB-A'l'TACH1olENT EXECUTION.
Unpaid subscriptions to the capital stock of a corporation which has become

insolvent, may be levied upon under writs of attachment execution, although
no assessment has been made by the board of directors. Bunn'8 Appeal, 14
Wkly. Notes Cas. 193, distinguished.

2. SAME-SUllSCRIPTION NOTES-AsSESSMENTS AND CALLS.
Where the articles of association of a corporation provided for a capital stock

of $140,000, and stipulated that the stockholders shOUld give their notes, with-
out interest, for their respective subscriptions, which should not be liable at
any time to an assessmeut for more than 50 per centum of their face, held that,
in case of insolvency, the whole capital subscribed was liable to creditors; and
the corporation having become bankrupt after 20 pel' centum of the capital haa
been assessed and paid in, held, that the stockholders were liable to attaching
creditors for their respective proportions of the whole unpaid amount of the
subscriptIOns.

3. SAlIm-BANKRUPTCY-LIEN OF PmOR ATTACHMENTS.'
The corporation having been declared bankrupt, upon proceedings instituted

subsequently to the service upon stockholders of such writs of attachment ex-
ecution, and the unpaid capital having been awarded to and collected by the
assignee in bankruptcy, without prejudice to the rights of the attaching cred-
itors, and with leave to them to intervene, held, upon the intervention of such
creditors, claiming the amounts of their judgments out of the fund in the hands
of the assignee, that the same was liable to the lien of the attachments, and
should be awarded to the attaching' creditors.

4. BILL OF REVIEW-RIGHT OF ASSIGNEE TO BRING-REV. ST. 4986.
The assignee in bankruptcy is a proper party to bring a bill of review where

the claim of attaching creditors is put forward as paramount to the rights of
the assignee.

I Reported by Albert B. Guilbert, Eeq., of the PhiladelphIa bar.
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Bill of Review to the District Court, brought by E. P. Wilbur, as·
signee in bankruptcy of the Glen Iron Works, bankrupt. The facts
are set forth in the report of the decision of the district court, 17 FED.
REP. 824, and in the following opinion:
W. D. Luckenbach, Furman Sheppard, and Geo. W. Biddle, for pe·

titioner.
R. E. Wrigkt, Jr., P. K. Erdman, and R. C. McMurt7'ie, for claim.

ants.
:BRADLEY, Justice. This is a bill of review under the bankrupt law

of 1867, brought by the assignee in bankruptcy of the Glen Iron
Works to review the decision of the district court upon the claim of
Charles W. Cooper and others as attachment execution creditors.
Cooper and the other respondents obtained a judgment against the
corporation of the Glen Iron Works in the court of common pleas of
Lehigh county, in January term, 1871, for $25,000, on which an at·
tachment execution was issued on the first of January, 1875, with a
clause of scire facias against stockholders of the corporation holding
stock therein, on which only 20 per centum had been paid, the object
of the attachment being to garnishee the unpaid balance. The at.
tachment was served upon the corporation and the garnishees on the
second of January, 1875. On the third of March, 1875, a creditor's
petition was filed in the district court of the Unitell States to have
the corporation declared bankrupt; it was adjudicated such on the
thirtieth of March; and on the fifth of May, Wilbur, the assignee,
who brings the present bill of review, was appointed assignee in bank·
ruptcy. In Novembel', 1875, the assignee brought suits at law in'
assumpsit in this court against the several stockholders of the corpo-
ration to recover the amount of their unpaid subscriptions to the stock,
to-wit, the remaining /:SO per cent. The Baits were tried and disposed
of upon affidavits of cause of action and affidavits of defense filed.
It was alleged in the former that the corporation was insolvent, and
in the affidavits of defense that there was no assessment, either by
the board of directors of the corporation or by a court, and without
such assessment there was no liability on the part of the defendant9
to pay the unpaid stock. The court held the defense good, and sug·
gested that the proper mode of proceeding was by bill in equity against
all the stockholders. The actions at law were thereupon discon-
tinued, and a bill in equity was filed in the district court, which reo
sulted in a decree that the stockholders should pay the whole amount
of their unpaid subscriptions. One of the defenses set up by
a,tockholders in the equity suit was the service upon them of the at,
tachmeJ;l.t executions, which they allege their liability to pay, if they
were liable at all, on their unpaid subscriptions. But the court
speaking by Judge CADWALLADER, (Wilbur v. Stockholders, 35 Leg.
Int. 346,) decided that the attachment executions, which were priot
to the commencement of the proceedings in bankruptcy, could not
"l:event the entering of the decree or its enforcement j but that thQ
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decree would be made without prejudice to the rights (if any) of the
respective attaching creditors; and that they might, if so advised, in-
tervene for their own interests. This decree was affirmed by the cir-
cuit court on appeal the twenty-sixth of April, 1879, and the assignee
collected the fund, or so much of it as was collectible. On the sec-
ond of April, 1881, the attachment execution creditors, acting upon
the suggestion of the court, intervened in their own behalf, presented
before the register in bankruptcy proof of their judgment, their at-
tachment execution, and the service thereof on the stockholders, and
claimed that the said attachment should be paid out of. the money
recovered by the assignee. The register decided against the claim,
holding that the debt arising upon the unpaid subscriptions was only
due, under the contract of subscription, in case of an assessment, and
no assessment having been made in January, 1875, when the attach-
ment was served, there was nothing in the hands of the garnishees
due the corporation, and nothing passed to the execution creditors.
The register's report was made March 31, 1883. 17 FED. REP. 324.
The district court overruled this decision of the register, allowed the
claim of the attachment execution creditors, and referred the matter
back to the register, with directions to make a new report in accord-
ance with its opinion. This being done, and a decree in favor of the
execution creditors being entered, the assignee bi'ought the present
bill of review to reverse that decree.
A preliminary question is raised as to the right of the assignee to

bring the bill of review. On this question, however, we have but
little difficulty. The section of the bankrupt law which gives to the
circuit court power to review the decisions of the district court in
matters of bankruptcy (Rev. St. § 4986) declares that "the circuit
conrt for each district shall have a general superintendence and ju-
risdiction of all cases and questions arising in the district court for
such district when sitting as a court of bankruptcy, • '" • and,
except when special provision is otherwise made, may, upon bill,
petition, or other proper process of any party aggrieved, hear and de-
termine the case as in a court of equity." It is contended that the
assignee is not "a party aggrieved" within the meaning of the law;
that it is a question of distribution of proceeds among the creditors,
and that only creditors, namely, general creditors, opposed to the
claim of priority on the part of the attachment creditors, are the par-
ties aggrieved. But while the general creditors may be proper par-
ties to file the bill, in our judgment, the assignee is also a proper
party, for the reason that the claim of the attaching creditors is put
forward as paramount to his rights, and as standing upon a superior
title. 'fhe assignee represents the general estate of the bankrupt
corporation; but the attaching creditors claim that they have a lien
on portions of that estate, to which the interest of the assignee, as
transferred to him from the corporation by operation of law, is sub-
ject. The assignee, in the interest of the general creditors, opposes
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this lien, and claims to hold the estate free from it. And while we
think, therefore, that he is a proper party to file the bill, it is cer-
tainly more convenient and less expensive for him to do it than for
the creditors to do it, either jointly or separately. The terms of the
act ought to be construed liberally in this regard, in order that the
proceedings may not be befeated by technical objections as to parties,
and that the interest and convenience of all may be subserved. If
it be apprehended that the assignee might carryon litigation when
the creditors were indisposed to do so, it is no more than might hap-
pen in reference to all the interests of the estate in his charge, and
their wishes could at any time be made known to the court, and
would undoubtedly be prevailing when expressed by those entitled to
weight and importance in the administration of the estate.
Another matter proper to be disposed of before proceeding to con-

sider the principal question in the case, is the point made by the as-
signee, that the attachment proceedings were waived by the issue of
afi. fa. and levying on and selling the real estate of the corporation
pending the proceedings in bankruptcy. But we are satisfied that
under the state law there is no objection to the suing out of contem-
poraneous executions. And so far as the bankrupt law is concerned,
if a judgment creditor levies on a portion of the bankrupt estate on
which his judgment is a prior lien, he may, perhaps, be enjoined from
proceeding; but if no action is taken by the bankruptcy court we do
not see how such a levy can affect a fixed lien which he has on other
property, unless he makes his debt out of that levied on. In the
present case, the real estate being incumbered to its full value, only
a hundred dollars were realized by the sale, and neither the bank-
ruptcy court, nor the assignee, nor the creditors, seem to have troubled
themselves about the matter. We think there is nothing in the point.
'1.'he main ground of contention of the appellant's counsel is that

the liability of the stockholders on their unpaid subscriptions of stock
as it stood in January, 1875, when the attachment was issued, was
not a debt due to the corporation, attachable under process of execu.
tion by the laws of Pennsylvania. The law under which it is claimed
by the execution creditors that the subscription was attachable is the
"act relating to executions," passed June 16, 1836, the thirty-fifth
section of which declares that "in the case of a debt due to the de-
fendant, or of a deposit of money made by him, etc., the same may
be attached and levied in satisfaction of the judgment in the manner
allowed in the case of a foreign attachment; and by the thirty-seventh
section it is declared that "from and after service of the writ all debts
and all deposits of money, and all other effects belonging or due to
defendant by the person or corporation upon which service is made,
shall remain attached in the hands of such corporation or person"
as in foreign attachment.
The Glen Iron Works was incorporated under a charter granted by

act of the legislature, approved March 16, 1865, which declared that
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the capital atock of the company should be divided into shares of
$50 each, and should consist of 1,000 shares, with power of increas-
ing it to 3,000 shares. Under this act the subscribers, in July, 1870,
ehtered into articles of association, by which they agreed to associate
themselves together for the purpose of manufacturing iron, under a
capital of $140,000, divided into 2,800 shares of $50 each, and to
take the number of shares set opposite their respective names; giving
their notes, without interest, for the full amount subscribed, but not
liable to an assessment of more than 50 per cent. of the face thereof,
and not liable to an assessment of more than 20 per cent. within 18
mouths after organization. The stock notes given were in the ordi.
nary form of promissory notes, dated August 1, 1870, payable one
day after date to the Glen Iron Works or order, without defalcation;
and to each note was appended a memorandum that it was for the
full amount of the party's subscription to the capital stock, and sub-
ject to assessments from time to time, as the board of directors might
deem necessary, subject to the condition specified in the agreement
as to the amount of assessments, and with a stipulation that divi-
dends declared from profits should be credited upon the note until
the note should be paid. It is this condition-that there should be
no liability to pay the notes without assessment, and that the assess-
ments should not exceed in the aggregate 50 per cent. of their face-
upon which the assignee on behalf of the general creditors relies for
the position that there was no attachable debt due to the corporation
from the stockholders when the attachment execution was issued, in-
asmuch as no assessment had then been made of any part of the 80
per cent. still unpaid. A resolution for a call of 30 per cent. had
been· made, it is true, but had been repealed before the attachment
issued; and the questioil is whether, in that condition of things, the
liability on the subscription was attachable or not?
It is contended that there was no debt until an assessment was

made, and, in proof of this, reference is made to the decision of this
court in the actions at law brought by the assignee against the stock-
holders, to the effect that such actions would not lie in the absence
of an assessment; and reference is also made, on the same point, to
certain recent decisions of the supreme court of the United States,
namely, Scovill v. Thayer, 105 U. S. 143, and Patterson v. Lynde, 106
U. S. 519; S. C. 1 Sup. Ct. Rep. 432. And, if it be true that no
debt can be attached for which an action at law will not lie, either at
the suit of the principal debtor or that of his assignee in bankruptcy,
it follows, as a matter of course, that the liability of the stockholders,
in this case, could not be attached in January, 1875. But this does
not appear to be universally true, since it has been repeatedly de-
cided by the Pennsylvania courts that the efficacy of attachment
process is not confined to the garnishment of legal demands, but ex-
tends to those of an equitable nature as well. Property, assets, debts,
and choses in action assigned by the principal debtor, in a manner
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valid and binding as against himself, and so as to be only available
to his creditors by an equitable proceeding, are nevertheless subject
to an attachment execution, as where assignments or conveyances are
made in fraud of creditors, or are void as against creditors for want
of being recorded as required by law. Whatever is done in fraud of
creditors, or calculated to hinder and delay them in recovering their
debts, is not allowed to stand in their way. Flanagin v. Wetherill,
5 Whart. 280; Stewart v. llfc2IIinn, 5 Watts & S. 100; .Watson v.
Bagaley, 2 Jones, 164; Driesbach v. Becker, ]0 Casey, 152; French
v. Breidelman, 2 Grant, 319; Robinett v. Donnelly, 5 Phila. 361.
By the flexibility of Pennsylvania, procedure, long deprived as it

was of the forms of chancery pleading, whereby an expansive appli-
cation of legal remedies to equitable rights became a necessity, it is
possible that some of the cases embraced in the category referred to
might have been amenable to some legal remedy, though, as petween
law and equity, properly speaking, they are all strictly of equitable
cognizance. Thus, where the object was to reach goods fraudulently
assigned and still in the hands of the assignee, that learned jurist,
Judge HARE, in the case last cited, said:
"Although a conveyance in fraud of creditors, with intent to create a

secret resulting estate or interest in the grantor, vests a title in the grantee
which is, as between himself and the grantor, as absolute as if the transfer
had been made in good faith, and for value, it will, notWithstanding, give
rise to a trust in favor of the parties who are meant to be defrauded, which
may be enforced in this state through the medium of an action at common
law. So far as they are conccrned, the trust will be viewed as express, and
the trustee, if privy to the fraud, made answerable, as if the duty of holding
the property for their benefit had been set forth on the face of the deed."
But a mere uncollected debt thus assigned could not certainly be

reached by an action at common law, but only by a; proceeding in
equity, or an attachment.
So, generally, any debt owing to the principal debtor, but not yet

due, cannot be made the subject of an action at common law, whether
he has assigned it or not. It can only be reached by his creditors
by a proceeding in equity, or by an attachment. That it may be
reached in this manner is very clear from abundant authority.
It cannot be said, therefore, that the existence of a right to an ac-

tion at law, for the collection of a claim, is the criterion for determin-
ing whether it is or is not attachable. There must be something
more, something in the nature of the obligation itself, to pnt it out-
side of the reach of an attachment.
It is contended that such an impediment did exist in the case now

under consideration; that at the time of issuing the attachment no
debt existed; that the condition (namely, an assessment and a call)
had not been performed to give it existence; and that those condi-
tions could only be performed by the board of directors of the corpo-
ration, or by a court of chancery. But, if there was not a technical
debt in existence, it must be conceded that there was an obligation.
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in existence, which only required the happening of certain contin-
gencies to make it a technical debt. The word "debt," as used in
the statute of 1836, is of very broad application, and embraces many
obligations which, in strict speech, are not debts. This is shown by
the cases already referred to, and by many others that might be
cited. A contract to pay money at a future day is not strictly a debt
until the day of payment arrives, although it is called debitum in
prcescnti, solvcndum injuturo, and is undoubtedly attachable. When
the condition is performed (which in this case is mere lapse of time)
it will be a strict debt. So a promise to pay money on any other of
many conditions that might be specified, comes within the same cat-
egory. A contract to pay a builder so much money when a house
which he has contracted to build is completed, is not a debt uutil
the work is finished; yet, if it be partly completed, and requires lit-
tle more to be done, as, for example, the painting, or the putting of
locks on the doors, or weights on the windows, no one would say that
such an obligation is not attachable, or that the condition may not
be performed after the attachment had been laid, either by the builder
himself, or by the party interested in the attachment. This would
certainly be so in all cases, except where personal trust and confi·
dence are reposed in the contractor, as in the painting of a picture,
and where the performance of the condition by any other person
would make a material difference to the other party to the contract.
Now, what was the condition to be performed in the present case

in order to convert the obligation of the stockholder into a perfect
Itnd complete debt? Nominally, as between the stockholders them-
selves, or (which is the same thing) between them and the corpora-
tion, (which consisted of themselves,) the condition was that there
should be an assessment by the board of directors, and a call, and
this could not extend beyond 50 per cent. of the whole subscription.
But everybody concedes that this condition need not be strictly antI
literally performed, and that, as to creditors who cannot otherwise
be paid than by a resort to the stockholders, it is void, and does not
require strict performance. As a whole, considering it in all its
parts, it is an agreement calculated to hinder and delay creditors in the
collection of their debts against the corporation; for, as to them, the
whole subscribed capital of a corporation is a trust fund, (as is some-
times said,) but, at all events, it is a'sacred fund, absolutely devoted by
the law to the payment of all their just demands, notwithstanding (tny
private agreements between the stockholders themselves. But when
such an agreement is adopted in good faith, and without any real in-
tent to defraud, equity will carry it out, or, at least, will pay regard
to it so far as it can be done without inj ury to the creditors; and
hence will not compel any stockholder to pay more than his propor-
tionate share of what may be necessary to pay the creditors; and
will, through the judicial machinery at its command, make such fair
and equitable assessment as will produce, by its application to those
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who are responsible and able to pay, all that is needed to pay all the
debts of the corporation. This gives to the stockholders the substan-
tial benefit of their mutual agreement, so far as it can be regarded
at all. But this is not a strict performance of the condition. It
is only paying such regard to the terms and effect of it as will secure
to the stockholders the most essential benefits of it consistent with
the claims of the creditors. It is a substituted performance which
answers all the purposes of justice.
But this action of the court of chancery does not create the obliga-

tion to pay. It only ascertains the just amount to be paid by each
stockholder. The obligation to pay is founded-First, on the sub-
scription to the stock; secondly, upon the existence of creditors and
debts of the corporation requiring the payment of the subscription to
satisfy them. As to such creditors and the debts due to them, the
condition is but a spider's web, which the first breath of the law
blows away. Nevertheless, where the judicial constitution of the
commonwpalth or state provides a forum in which full and complete
justice may be done to both creditors and stockholders, liS is the case
where a chancery jurisdiction is established, the equity courts will
assume the administration of the estate, and will divide the burden
among the several stockholders in accordance with the agreement
which they have made between themselves. This is what is effected
by the interposition of a court of chancery. It does not create the
duty to pay, it only assesses the equitable amount to be paid by each.
It would be too much to say that, in a state where no chancery pro·
cedure exists, the courts would be powerless to enforce the duty, al-
though they might be unable to enforce it in a manner so convenient
and complete. In the absence of any other method, they might, per-'
haps, leave it to the stockholders themselves to obtain just contribu-
tion from each other, thus throwing upon them the burden of enforc-
ing an agreement made between themselves, which, strictly speaking,
is void as against creditors.
From these considerations it is apparent that the obligation of the

subscribing stockholder becomes a debitum in prcesenti when the debts
of the corporation cannot be paid without resort to the unpaid stock;
but solvendum in futuro, that is, when the fair and equitable amount
to be paid has been ascertained and liquidated. It becomes a debt
when there are debts of the corporation to pay,-the law discounten-
ances any contrary idea,-though the amount may be a matter of
examination and adjustment. The courts of common law, not have
ing at their command the requisite machinery to ascertain the amount
in an ordinary action, will not entertain such an action at the suit
of an assignee; especially is this so where another jurisdiction exists
which has all the machinery for effecting complete justice between
the parties. But this is a question of procedure, rather than a ques-

of right, and ought not to affect the real and substantial rights
":f parties. We are aware that a different mode of speaking in rela-
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tion to the subject has frequently been used,-a mode of speaking
more in accordance with the view that an assessment and a call, to
be made by a court, or some officer or agent of a court, (if not made
by the directors themselves,) are necessary in order to create the debt
as well as to ascedain its amount. But, looking at the matter in
its essence and true reason, it seems to us that the substantial thing,
in addition to the fact of subscription, is the existence of corporation
debts, which cannot be paid without a resort to such subscription.
It is this which overrides the condition on which the subscription is
made, by bringing the case within the paramount edict of law, which
nullifies all devices for hindering and defrauding creditors.
If we are right in this view of the subject, the question then arises

whether a debt of this nature, before being liquidated by an account
showing the proportionate amount due from each stockholder, though
not in a situation to be recovered in a common action at law, may be
attached on execution. The law gives the creditor a right by an
attachment execution to reach the debts, property, and effects of his
debtor, however skillfully covered up or concealed, and in whatever
hands or condition they may be found. '1'his is a substantial right,
and is not to be thwarted unless insuperable difficulties in its attain-
ment present themselves. We have seen that it is not confined to
legal demands of the debtor, but extends to those of an equitable na-
ture; that it extends to debts not dne, as well as to debts that are
past due; that it extends to demands not yet liquidated, as well as
to those which are certain in amount.
And at this point it is pertinent to ask whether the attachment ex-

ecution, and the proceedings which are proper to be had upon it, do
not, in their nature, partake of an equitable character. Inquiries
are instituted, interrogatories are pl'opounded, and it is, at least,
somewhat difficult to assign strictly the limits of the investigation
and proceeding which may ensue under the direction of the court,
Had not chancery powers been conferred upon the courts of Pennsyl-
vania, can thete be any doubt that this supplflmentary proceeding on
execution would have been moulded to effect all the results in regard
to the satisfaction of creditors which are conceded to be available in
equity? Why is not the service of an attachment with scire
as much of a call as is a formal order of a court of equity? And
why may not the court from which the execution issues inquire, as
well as a court of equity may, as to the percentage necessary to be
paid by each stockholder to raise the amount of the judgment? At
all events, if ·it should be shown, as in many cases there would be no
difficulty in showing, that the whole subscription would be necessary,
what would there be to hinder the establishment of such a fact? .But
if, after serving the attachment, it should be found necessary to re-
sort to an equitable proceeding to ascertain the proportional amount
which ought to be paid by each stockholder, this need not necessarily
have the effect, and we see no reason why it should have the effect,
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to dissolve the attachment, or to destroy the priority acquired by the
attaching creditor. It would be an ancillary proceeding in aid of the
attachment, and a proper mode of giving it full and complete effect.
The case of Hays v. Lycoming Fire [ns. Co., lately before the su-

preme court of Pennsylvania on two different occasions, (2 Outer-
bridge, 184, and 3 Outerbridge, 621,) seems to us directly in point.
That was the case of a mutual fire insurance company, in which the
members gave notes for their premiums, assessable pro rata for the
payment of any loss that might occur, and only payable as and to
the extent thus assessed. This regulation was not the result of a
mere argeement of the stockholders between themselves, but was ex-
pressly made in the charter of the company. Bya supplement to
the charter, the company was further authorized to issue policies for
cash premiums to ontside parties not becoming members, payable,
in case of loss, by assessments on the premium notes of the members
in the same way as other losses. A loss occurred on a cash policy,
and, having been adjusted, the president of the company, by order of
the directors, gave the insured an order on the treasurer for the
amount. This order, not being paid, was sued on, judgment was re-
covered, and an attachment execution issued, with a scire facias di-
rected to various members of the company who had given premium
notes. l'he directors had levied an assessment on all notes in force
on a certain day, to provide for the payment of losses and expenses
up to that date, and another assessment on all notes in force on a
subsequent day, to pay losses occurring between the two dates. These
assessments were insufficient to pay more than 30 per cent. of the
policies due, which amount was offered to the plaintiff and refused.
The defense was that an attachment execution would not lie, because
claims could only be paid by way of assessment, and the assessments
levied were appropriable to those claims for which they were levied
pro rata, and did not really belong to the company, which acted as a
mere trustee; that prior assessments could not be attached to pay
subsequent losses; and that subsequent asseSSIllents could not be at-
tached, because moneys in the hands of the collectors are virtually
in the hands of the company itself. This defense was sustained by
the common pleas, but the supreme court reversed the judgment,
holding that, as to cash policies, the company was virtually a stock
company, and that its premium notes represented its capital stock,
and that whenever, by an assessment regularly ma-de, the whole, or
any part, of such notes becomes due, there is such an indebtedness
in favor of the company as may be attached by any of its creditors
other than its own members. The case came before the court the
second time on a different state of facts. In October, ] 881, the in-
surance company was dissolved by a decree of the common pleas, and
a receiver was appointed. He reported that the assets of the com-
pany (almost wholly premium notes) amonnted to over $1,000,000,
and that the liabilities (mostly losses by fire) amonnted to over $360,-
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000. The court thereupon directed the receiver to levy an additional
assessment on premium notes, to meet these liabilities, which was
done. The plaintiff, whose judgment still remained unsatisfied, filed
supplemental interrogatories, and one of the garnishees admitted
that the receiver's assessment on his note was $96, which he was
willing to pay to whomsoever was entitled to it. The court of com-
mon pleas again decided adversely to the attachment, principally on
the ground that the receiver, being an officer of the comt of chan-
cery, could not be made amenable to an attachment. But the sn-
preme court again reversed the judgment. The court, by Mr. Jus-
tice TRUNKEY, said:
"The question now presented is whether assessments on the premium notes

of the garnishee, made during the pendency of the attachment suit by the re-
ceiver of the company, are bound by the attachment. It can hardly be de-
nied that, if so bound, the plaintiff is entitled to recover and collect the money
from the garnishee. If, by virtue of the writ of attacbment, he is entitled
to the debt attached, neither tqe com.pany defendant, if still in being, nor the
receiver, if the company has been dissolved, can collect the money for him
against his will. A receiver bas no right to property of the defendant which
was taken in execution before his appointment. This proceeding was penel-
ing at the time and before the civil death of tbecompany. It is by no means
the case of an execution, or an attachment, issued and levied after the ap-
pointment of the receiver."
The court then goes on to discuss the question thus presented, and

the discussion is so apt to the case before us that we cannot do bet-
ter than to quote its exact language. 'rhe learned justice proceeds
to Say:
"The garnishee gave his notes to the defendant, to be paid in such portions

and at such times as the directors may, agreeably to the act of incorporation,
require. The losses by fire occurred, and this judgment for one of said losses
was obtained prior to the proceedings for the dissolution of the company.
Before its dissolution the garnishee became indebted on his premium notes
for the proportionate sum necessary for payment of said losses, and nothing
remained to be done except to ascertain the proper amount of his indebted-
ness, prior to his liability to an action to enforce payment. The writ of at-
tachment was issued and. served before the dissolution of the company, and
the debt owing to the defendant by the garnishee became bound by it. After
the receivel' was appointed by the court he ascertained the measure or amount
of the debt which had been levied upon by the attachment of the plaintiff.
"A gatnishee is liable for money belonging to the defendant in the attach-

ment which is received by him after service of the writ. Sheetz v. Hobensack,
20 Pa. St. 412. When the defendant is a corporation. and has been dissolved.
and a receiver app.ointed, the case would be different witb respect to money
So received after the dissolution. But if a debt was attached before the dis-
solution and appointment, though not due, it will be held as if the gar-
nishee haVing the right to withhold payment till it becomes due; and if the
debt was subject to a condition he may hold the money until the performance
of condition. In such cases an existing debt is attached, tbough not pres-
ently due, or some action is necessary to ascertain itsan:;lOunt.n
As before said, we do not well see how a case could be more di-

rectly in point than, this.· The question Il.OW before us was directly in
was the only material question in the case; and the decis.
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ion appears to have had the unanimous assent of the court. If this
decision correctly declared the law of Pennsylvania as it was in Feb-
ruary, 1882, the time when it was pronounced, it was certainly the
law which governed the rights of the parties in the case before us, for
those rights accrued and became fixed prior to that date.
We are referred, however, to a recent decision of the supreme

court of Pennsylvania, in the case of Bann's Appeal, 14 Wkly. Notes
Cas. 193, announced in January of the present year, which seems
adverse to the views expressed in v. Lycoming Ins. Co., though
it professes not to be so, but to be distinguishable therefrom. We
have carefully examined the opinion in the case of Bunn's Appeal,
and are unable to concur in that part of it which relates to the ques-
tion under consideration. It was a question which did not necessa-
rily arise in the case; for the jurisdiction of the court below, as a court
of equity, clearly from the other considerations which were so
ably expounded by the supreme court; and the objection that one of
the creditors might have had relief by an attachment execution could
not have prevailed against the jurisdiction of equity which was much
more adequate and complete, and was competent to the determina-
tion of the whole controversy between all the parties. And we are
unable to see how the fact of the company's insolvency could distin-
guish the case from Hays v. Lycominy Ins. Co. Surely the substan-
tial rights of an attachment creditor cannot depend upon the question
whether the company is solvent or insolvent. The obligation of the
stockholder is the same in either case, except as to mere amount, and
if liable to be attached in the one case, it must be liable in the other.
The lien acquired by the attaching creditor equally binds the debt,
whatever may be the financial condition of the corporation. With
all due respect for the distinguished court which rendered the decision
in the case of Bunn's Appeal, we feel constrained to abide by its pre-
vious decision in Haysv. Lycoming Ins. Co., not only because it better
accords with our own views, but because it is declarative of the law of
Pennsylvania as that law stood in the jurisprudence of the state when
the rights of the parties before us were acquired.
The decree of the district court is affirmed. with costs.



686 FEDERAL REPORTER.

SALADEE t1. RAOINE WAGON & CARRUGE CO. and others.

(Oircuit Oourt, E. D. WisconMn. April 28, 1884.)

1. PATENT LAW-WHAT 18 NECESSARY PROOF OF INFRINGEMENT.
To make the defendant liable as an infringer it must appear that he has appro-

priated all the elements of the plaintiff's combination, or their equivalents.
2. SAME-SUBJECT-MATTER OF THE INVENTION INlJ'RINGED AS ALLEGED.

Alleged infringement of reissued patent No. 9,729, for a running gear for
vehicles, in which there are combined an endless perch and an equalizing bar,
connected to the adjacent ends of semi-elliptic springs, suppurting the body
of the vehicle between the perches, held not established.

In Equity.
Cotzhausen, Sylvester c1; Scheiber, for complainant.
Fish cf: Dodge, for defendants.
DYER, J. This is a bill to restrain the alleged infringement by the

defendants of reissue letters patent No. 9,729, granted to the com-
plainant, May 31, 1881, for certain improvements in running gear for
vehicles. The original patent (No. 148,497) was issued March 10,
1874.. It is essential to determine, first, precisely what the com-
plainant's invention is. The specifications and claims of the
nal patent are as follows:
"The first part of my invention consists in bending the front and rear

bolsters and side perches in one piece, and splicing them together at or about
the cross-center of the gearing in such mauner as to make literally an end-
less perch for carriage gearing. The second part of my invention consists in
supporting and operating two half-elliptic side springs between the two out-
side perches, and upon two separate connecting rods, the bearings of which
latter are also secured to the perches. Carriage gearing with two or more
perches have a bolster resting upon both the front and rear axles, and in or
upon which are secured the opposite ends of the two outside perches, each
corner of the gearing presenting two ends, viz., the end of the perch and the
end of the bolster, to be finished with a scroll, or otherwise, besides involving
the cost of bolts and other necessary fastenings to make these connections
secure. To obviate all this I proceed to unite the bolsters and side perches as
follows, viz.: In the first place I take two pieces of wood, of the required
thickness and depth, for the bolsters at their heaviest point, and of a length
equal to the length of one bolster and the half length of each perch. These
pieces are now bent into substantially the form shown from H to F of the
drawing, and with the round corners, SS, SS. The opposite ends of these
pieces, A and AI, are then finished up as required, and are spliced together at
F and F, after which the side perches, A and A. are plated with iron in the
usual way. It will now be seen that I have produced an endless perch by
bending the bolsters, AI, with the side perches, A, and splicing the latter at
or about the cross-center of the gearing. By this means I not only get rid of
joining the perches, A, to the ends of the bolsters, AI, at S, and the work of
finishing the ends of each, as is required upon the old plan, but I produce a
cleaner and smoother finish at these points, and save a great deal of work in
the iron connections, otherwise necessary at these points. In all cases where
ellipt,ic springs are to be used over the front and axles, they are made to
rest upon the ends of the perches or bolsters, AI, between the dotted lines, E.
but in this case the front bolster, Al, will be made considerably shorter than
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the hind one, so that the rear ends of the perches, A, will be further apart
than tlle front ends, and not parallel to each other, as seen in the drawing.
If preferred to bend the perches in one piece only, one splice, F, will be nec-
essary. .
"I am aware that two perches have been bent in one piece, as shown

and described in the patent of John Curtis, of Cincinnati, Ohio, and in a
former patent of my own. In the former case the perches are closed by the
bend in front of the head-block over the front axle, with the rear ends of the
perches left open and framed into the hind axle-bed or bolster, while in the
latter case the perches are closed by the bend in the rear of the hind axle, and
the front ends left open and framed into the head-block over the front axle.
But my present invention, let it be well understood, differs materially from
both of the forms above described, as well as from all other kinds of bent
perches of which I have any knowledge, in this: that both ends of the perches
are closed by the bend of the wood, making the bolsters and perches, when
completed, in one continuous piece, or, in other terms, an endless perch.
"The half-elliptic side springs, Band B, are linked to two separate con-

necting rods, C and C, at D, between the two opposite perches, A and A, and
the body of the vehicle is then supported upon the center of the springs in
the usual way. The bearings, in which the connecting rods are hung and
operate, are also secured to the perches, and not to the bolsters, as is the gen-
eral custom.
"Two advantages are attained in this mode of suspending the springs upon

and between the perches, viz.: First, the springs being suspended and oper-
ating between the perches, instead of on the one side of them, as is usual,
the body can never strike the perches by the over-depression of the springs.
I can attach the steps directly to the perches and not to the springs, as is
usual, by which I gain the advantage of relieving the springs of the strain
imposed upon them in all cases where the steps are secured to either the body
or springs, as is now the almost universal custom.
"I claim as my invention (1) an endless perch, A and AI, substantially

as and for the purpose set forth; (2) connecting rods, C and C, pivoted at
or near the opposite ends of the perches, A and A, and provided with links,
D, and springs, Band B, all combined to operate between the opposite
perches, A and A, substantially as and for the purpose set forth."
The specifications and claims of the reissue patent are as follows:
"My invention relates to that class of road wagons in which the front and

rear bolsters or axles are connected by side-bars or perches, and in which the
body is hung upon semi-elliptic springs; and the object of my invention is to
hang the body low down and close to the side-bars without being liable to
strike the latter. This object is secured by arranging the side springs inside
the side-bars or perches instead of outside, as heretofore, and by connecting
their adjacent ends to an equalizing dE:lvice arranged to operate between said
bars, as fully described hereinafter.
"The frame connecting the axles is made of one or more strips or pieces,

as shown in the accompanying drawing, which is a plan of sufficient of a road
wagon to illustrate my invention. It consists of h:o pieces, A, At, each
sufficient to form one bolster and the half of each perch, and bent to the U
llhape shown; the ends of the two bent pieces being then spliced at F, F. The
frame thus formed has no jointed corners, and constitutes an endless perch
of great strength.
"Heretofore, in hanging the bodies between side-bars or perches, it has

been necessary, to prevent the body from tilting and striking said bars, to ar-
range the latter at such a distance from the body that they limit the move-
ment of the wheels in turning so that a •short turn' cannot be made. 1 obvi-
ltte this by hanging the springs inside the perches, and 1>y so equalizing the
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action of the springs that the body is prevented from tilting laterally, per-
mitting the perches to be arranged much closer to the body than heretofore.
To secure this action I unite the adjacent ends of the side springs, arranged
between the perches to ears, D, of an equalizing bar, C, turning in suitable
bearings so that any excess of weight upon one spring turning the bar, C,
also lowers the other spring to an equal extent, and preserves the body hori-
zontal, so that it will not strike the side perches.
"The arrangement of equalizing bars in combination with both ends of the

springs, as shown, secures a like effect at each end of the spring platform.
Another result of this arrangement is the suspending of the body lower down
than is possible when the springs are outside of the perches, which wuulLl be
struck by the body if it Were not raised well up above them. I am aware
that equalizing bars have been used in connection with ):.Jodies hung to springs
outside the perches; but in such cases the result which I effect is not attained,
whichis the perfect support of the body, while allowing all desirable vertical
movement without unduly spreading the springs apart.
"I claim, (1) in a road wagon, the combination, as set forth, of a body, side

perches, semi-elliptic springs arranged between the perches, and means for
equalizing the action of such springs, as set forth; (2) the combination,
with the semi-elliptic springs supporting a body between the side-bars or
perches of a vehicle, of an equalizing bar arranged opposite and connected to
the adjacent ends of said springs, substantially as set forth. "

From the language of the specifications in the original patent and
of the claims, also, it is plain that the invention of the complainant
consisted of (1) the endless perch; and (2) the connecting rods piv-
oted at or near the opposite ends of the perches, and provided with
links and springs so as to operate between the opposite perches. In
the reissue patent the same form of perch is described; that is, it
is construc,ted so as to form by its connection with the bolster an
endless perch without jointed corners. Neither of the claims in the
reissue distinctly specify an endless perch, as in the original, but
the claims must be read with the specifications; and, when so read,
there is no doubt the patentee intended to claim the same form of
perch in the reissue as in the original patent. So, too, in the re-
issue, the parts described in the original patent as connecting rods,
are. made another essential element in the patentee's invention. In
the reissue they are described as equalizing bars, and their oper-
ating effect is more elaborately stated than in the original patent;
but in both it is evident that it was the intention of the patentee to
claim that the effect of the connecting rods or equalizing bars is to
equalize the action of the springs. The conclusion, then, must be
that the endless perch and the equalizing bars, constructed as de-
scribed, are alike claimed in the original and reissue patents.
These devices are not, either separately or in combination with

other parts of a vehicle, anticipated by any patent here exhibited.
In the Curtis patent, No. 147,613, dated February 17, 1874, two
perches bent in one piece are shown, but the perches are closed by
the bend in front of the head-block over the front axle, with the rear
ends of the perches left open and framed into the rear axle bed or
bolster. In the Sa;Iadee patent of February 20, 1872, No. 123,937,
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the perches are closed by the bend in the rear of the rear axle, and
the front ends left open and framed into the head.block over the front
axle. In the Miller patent of September 6, 1870, No. 107,076, for
an improvement in buckboard wagons, the buckboard rests upon the
springs, which are attached to a cross-bar at the forward end, which
is fastened to the reaches, but the springs at the rear end are at-
tached to two hangers, fastened to the under side of the axle. In the
Miller patent, No. 134,916, dated Jannary 14,1873, the endless perch
is not shown, nor the half-elliptic side spring. In the Topliff and Ely
patent, No. 122,079, of December 19, 1871, the springs are outside
the perches or reaches, and are arranged upon separate rock-rods,
secured directly to the front and rear axles. In the Curtis patent of
March 26, 1867, No. 63,223, the perches are open at the rear end
and mortised into the rear axle, with end springs attached to the
axles. But these various inventions, which preceded the complain-
ant's, show the state of the art when the complainant obtained his
patents, and narrow the scope of his invention to such extent that
the defendants cannot be adjudged infringers unless they have appro-
priated, in substantial form of construction, the identical elements
which the complainant has the right to claim as new in his patent.
Side springs placed between the perches are shown in the Curtis
patent, No. 147,613. The complainant, in the specifications of his
patent, No. 123,937, states that the idea of equalizing the action of
springs by means of cross.bars or connecting rods was at that date,
February 20, 1872, old and well known, although the particular form
of construction and attachment of such connecting rods, shown in the
patents in suit, was not exhibited before the issuance of these pat-
ents. Perches bent at one end were also old when the complainant
obtained his patents. Assuming, therefore, that the reissue patent
sued on is valid, the question is, do the defendants make a running
gear for vehicles in which there are combined an endless perch and
an equalizing bar connected to the adjacent ends of semi-elliptic
springs, supporting the body of the vehicle between the perches? If
they do not, then there is no infringement. In other words, to make
the defendants liable as infringers it must appear that they have
appropriated all the elements of the complainant's combination, or
their equivalents, and this have not done.
First, the gearing made by the defendants does not exhibit the end-

less perch. It is true that in their gearing two perches are bent in
one piece, but only the front end is closed, while the rear ends are
open, each end being conuected with the rear axle. In short, instead
of making the SaladeEl perches, the defendants make the perches
shown in the Curtis patent of 1874.
Secondly, the defendants connect the springs with an equalizing

rod at the rear of the gearing, substantially as is shown in the com-
plainant's patents. But the spriugs are connected at the front end
of the gearing directly with the bent end of the perches, and there is

v.20,no.l0-44
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no equalizing rod at that end of the running gear. That the com-
plainant, when he obtained his patent, regarded two equalizing bars-
One at each end of the vehicle-as essential parts of his invention,
is apparent (1) from the drawings which he submitted to the patent-
office; and (2) from the language of the specifications and second
claim of the reissue. In the specifications he says that to secure an
Bqnalized action of the springs, "I unite the adjacent ends of the
Bide springs, arranged between the perches, to ears, D, of an equaliz-
ing bar, C, turning in suitable bearings, so that any excess of weight
upon one spring turning the bar, C, also lowers the other spring to an
equal extent and preserves the body horizontal, so that it will not
strike the side perches.. The arrangement of equalizing bars in com-
bination with both ends of the springs, as shown, secures a like effect
at each end of the spring platform." In the second claim there is
claimed as part of the combination "an equalizing bar arranged op-
posite and connected to the adjacent ends of said springs." From
all this it is apparent that the defendants omit from their running
gear one of the parts necessary to make the complainant's combina-
tion. And, as the court has already indicated, the field of invention
with reference to running gear for vehicles was so covered prior to
the complainant's patents that upon settled principles of patent law
l)is patents cannot have the broad construction to which a patent for
a wholly new and original device might be entitled. The defendants
make a vehicle with side-springs between the perches, which are as
fully shown in the Curtis patent of 1874 as in the complainant's re-
issue. They make the Curtis perch and not an endless perch. They
omit one of the equalizing rods described and claimed in the com-
plainant's patent. Upon this state of facts can the defendants be
adjudged infringers? The court is clearly of the opinion that they
cannot; and upon the.gronnd of non-infringement, without deciding
the points made by defendant's counsel iuvolving the validity of the
reissue patent, the bill will be dismissed.

HAYES v. DAYTON.

((Jircuit (fourt, S. D. New York. June, 1884.

1. PATENT LAW-HEUPENING CASE ONCE DECIDED FOR TRIFLING REASONS.
Matter having been once decided will not be reheard because it is alleged

that certain drawings before court at first trial were defective, and that evi-
dence now proposed will show the structures in the original and the reissue to
he the same, unless the new evidence is so clear and positive that an entirely
differen t case is presen ted.

2 JURISDICTION OF CO-ORDINATE COURTS WITH TO EACH OTHER.
, 0!1e ,court does not reverse or review judt{ment of a court of co-ordinate jU.
TlsrlIetlOn.


