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firm,—and not the corporation to be formed. The basis of his inter-
est is not calculated on what may have been the intention to put info
the joint-stock corporation to be afterward formed, but it was based
on the condition of the firm of Drennen, Starr & Everett, on the first
of January, six months before, when they had taken stock, and an in-
ventory of their debts, credits, and property, and they said: “We have
now & surplus of $65,000, and on that basis we take you into this
firm. You have paid your money; you have been received into the
firm.” He acted as a member of the firm for two or three weeks be-
fore the fire. I must hold that by this contract he came into and be-
came 8 member of the partnership of the old firm, with the same
rights, in proportion to the amount of interest which he had, as the
other three members of the firm. His money had been invested in
the goods then there. He purchased an interest in the goods and in
their debts, and incurred an obligation for debts owing on the first of
January, 1883. That is our view of the case.

I shall simply say to the jury that if they believe this testimony of
Miss Alice O’Brian, and the books that have been produced; and if
they believe Mr. Drennen’s testimony that Mr. Everett consented to
this arrangement made by his two partners with Mr. Arndt, that that
transaction constituted a partnership in which Mr. Arndt became in-
terested in these goods, and in such a manner as to avoid the policy,
their verdict should be for the defendant.

Jury found for defendant.

Epwarps v. TrRaveLErs’ Lirg Ins, Co.

Circuit Court, N. D. New York. June 27, 1884.)

1. L1FE INSURANCE—INVOLUNTARY SUICIDE.

A condition in a policy of insurance that it shall be void if the 1nsured cxhall
die by suicide, whether the act be voluntary or involuntary, has no apphca-
tion where the insured, a sane man, kills himself by accident.

2. SAME—SUICIDE—INTENTION OF INSURED IN THE ACT.

In case of death of insured by his own act there must be some proof, or at

least, a presumption that such act was intentional on his part.
3. ,SAME—-NEW TRIAL—EVIDENCE—OFFER OF A PAPER.

A new trial will never be granted because defendant offered in evidence a

paper that plaintiff should have offered.

4. BAME—WaAIvER BY COMPANY.
An insurance company may waive a strict performance of the contract. Re-
ceiving and acting on an oral notice is a waiver of written notice.

~ Motion for New Trial.
. William N. Cogswell, for plaintiff.
.. Henry M. Field, for defendant.
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Coxg, J. This action is upon a policy of life insurance. At the
January cireuit the plaintiff had a verdict. The defendant now moves
for a new trial. On the trial the principal contention had reference
to the defense of suicide. The defendant succeeded in proving that
‘the insured died in circumstances peculiar and suspicious in many of
their aspects. The precise cause of death was left to conjecture.
Stated as strongly for the defendant as the evidence warrants, the
facts were, perhaps, sufficient, had the jury adopted the defendant’s
theory, to justify them in the presumption that the insured took his
own life. They did not so find, and their verdict must be regarded as
conclusive upon this issue,

It is insisted that the court should have charged, as requested, that
the evidence was clear and positive that the insured committed sui-
cide. I cannot adopt this view. The evidence was not clear and
positive. The insured might have died from the effects of poison and
he might have died from apoplexy produced by excessive heat. The
defendants proved that 96 hours after death prussic acid was found
in his stomach. Whether there was enough to produce death could
only be presumed. No quantitative test was made. Assuming, how-
ever, that he died from prussic acid poisoning, there was no evidence
as to how it was taken or that it was taken knowingly. But it is
argued that whether taken ignoranily or designedly is wholly imma-
terial, and that the court fell into error in charging the jury that in
order to reach a verdict for defendant they must find not only that
there was poison sufficient to cause death but also that the insured
took it knowingly and not by mistake. No authorityis produced sus-
taining this position which seems wholly at variance with justice and
common sense. Test it by an illustration. A sportsman is shot to
death by the accidental discharge of his own fowling-piece; a wood-
man is killed by the premature fall of a tree which he himself has
felled; an infectious cut from his own scalpel causes the death of an
anatomist. Strictly speaking, each dies by his own hand, but can
it be sericusly maintained that a life policy providing that it shall be
void if the insured “shall die by suicide, whether the act be volun-
tary or involuntary” would be avoided in such eircumstances? No
court has yet enunciated a doetrine so untenable, and it is believed
none ever will. Life insurance is intended to cover just such risks;
its chief benefits are found in cases of sudden death. But the pre-
cise question was determined by the court of appeals of this state in
Penfold v. Universal Life Ins. Co. 85 N. Y. 317,

The plaintiff offered in evidence a receipt for the first annual pre-
mium, but, relying on certain admissions of the answer, did not pro-
duce the policy of insurance. Defendant objected to the receipt un-
less read in connection with the policy, and the refusal of the court
to so rule is alleged as error. The answer is twofold: First, it was
not incumbent on the plaintiff under the pleadings to produce the
policy; and, second, the question at best relates only to the order of
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proof, and as the policy was subsequently offered and the jury prop-
erly instructed as to the burden of proof the mistake was cured, as-
suming that there was a mistake. A new trial will hardly be granted
because the defendant offered in evidence a paper which the plaintiff
should have offered.

It is also argued that there was a fraudulent concealment of cer-
tain facts by the plaintiff and that the eourt should have so declared.
Regarding this proposition it is sufficient to say that all the evidence
there was upon this subject, and there was but little, was submitted
to the jury with instructions as favorable to the defendant as it could
fairly ask.

The other defenses are of a formal and technical character and re-
late to the alleged failure of the plaintiff to give immediate notice in
writing of the death of the insured, and to furnish proofs of death in
accordance with the strict letter of the contract. No attempt will be
made to conceal the fact that such defenses do not commend them-
selves to the court. They in no way involve the merits, and it is not
easy to see how the omissions referred to injured the defendant or
impaired any of its rights. True, the parties entered understandingly
into the agreement, and if the court is clearly satisfied that it has
been violated, even in an apparently unimportant particular, it should
so say. But where a life insurance company seeks to avoid the
sacred obligation which it has assumed, because, for iustance, a fact
is communicated to it orally instead of in writing, the court should
be very sure of the rectitude of such a defense before permitting it to
succeed. These policies are prepared with great care by those in the
companies’ employ, they are surrounded by agreements and warran-
ties innumerable—a labyrinth of conditions, where one heedless or
uninformed may easily go astray. To construe them narrowly and
illiberally is not the policy of the courts. A strict construction would
often work injustice to both parties alike. To the insured, by per-
miting nonessentials to defeat an equitable claim; to the insurer, by
shaking the confidence of the people in the system of life insurance.

The condition here alleged to have been violated is in these words:

“That in the event of the death of the person insured, then the party as-
sured, or his or her legal representatives, shall give immediate notice, in writ-
ing, to the company, at Hartford, Connecticut, stating the time, place, and
cause of death, and shall within seven months thereafter, by direct and relia-

ble evidence, furnish the company with proofs of the same, giving full par-
ticulars, without fraud or concealment of any kind.”

The facts are as follows:

The insured died June 19, 1882. A day or two afterwards E. M. Phillips,
who is described in the receipt referred to, as “agent of this company at
Southbridge, Massachusetts,” met one of the family of the deceased on the
street, informed him that he was going to Hartford and would give the com-
pany the requisite notice and procure the necessary blanks for the proofs
of death. He did go to Hartford on or ahout the twenty-first of June, saw
the secretary of the company, gave him notice of the death, stating all the
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the particulars which he then knew and obtained the blank proofs. On his
return he handed the blanks to one of the plaintiff’s representatives saying
at the time, “When you get them completed I want you to return them
to me.” They were filled out and delivered to him July 3, 1882. He re-
tained them for several months and then returned them to a brother of the
plaintiff saying that they were incomplete, and demanded additional infor-
mation. On the twenty-ninth of January, 1843, they were again delivered
to Phillips and by him sent to the company on or about the seventh of Feb-
. ruary. . The company, in acknowledging the receipt of the proofs, made no

obJectlon that they were received too late and retained them in its posses-
sion: they were produced on the trial by the defendant’s counsel.

It must be held that if the plaintiff has not followed the contract
literally in these particulars it was because she was misled by the
course of the defendant, and that the defendant is not now in a po-
sition to take advantage of the plaintiff’s omissions, having waived a
strict performance of the contract.

I have examined other exceptions argued, but do not think any of
them well taken,

The motion for a new trial is denied.

MzrcEaNTs’ NaTioNal Bank or tae Ciry or NEw YORK . SaMmurL
and another.!

(Circuit Court, B. D. Missouri. April 10, 1884.)

NEGOTIABLE INSTRUMENTS—PAYMENT BY CHECK—LIABILITY OF DRAWER.

‘W here the indorsec of a draft accepts the drawee’s check in payment, instead
of cash, and neglects to present it for payment or certification until the next
day, and the check is dishonored in consequence of the delay, and the draft
has to be protested for non-payment, the drawer cannot be held liable.

Instruction of Court on Motion to Nonsuit.

This was a suit by the plaintiff, as indorsee of a draft, against the
defendants as drawers. The draft was payable at sight. It was re-
ceived by the plaintiff on the eighteenth of June, 1883, and presented
for payment on the same day. Instead of paying cash the drawers
gave the plaintiff a check on their bank in New York, which was ac-
cepted without direction or authority, and the draft was delivered up
" to the payee. The check was not presented for payment until the
next day, June 19th, and when presented was dishonored. Upon
payment being refused, the plaintiff went to the drawees of said draft
and-returned the check and received the draft back again, and upon
the same day had it protested for non-payment. Thereafter it insti-
tuted this suit. ‘

The case was tried before a jury, and, the above facts appearing in

1Reported by Benj. F. Rex, Esq., of the St, Louis bar.




