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find in Wharton's Confl.. Laws, § 523, this doctrine: "The discharge
under a state insolvent law of a debt arising on a contract made and
to be performed in that state between parties residing there is good
everywhere." And to this state of circumstances, sufficient for Mr.
Wharton, we find that the tribunal sitting under the insolvent law has
territorial jurisdiction over the creditor, and through legal notice the
creditor is made a party and the jurisdiction made complete, it would
seem there should be no question as to the universal efficacy of the
discharge.
The case of Von Glahn v. Varrenne, decided in the Eighth circuit,

is a case on all fours with this, and therein Judge DILLON, J udgeNEL-
.sON concurring, and Mr. Justice MILLER agreeing, held that state in-
solvent laws were as valid and binding on resident aliens as upon
native-born citizens residing in the state. 1 Dill. 515. No circuit
court case nor other case has been cited to the contrary.
The case of MiSSissippi Mills v. Ranlett, lately decided in this court,

(19 FED. REP. 191,) does not touch the questions involved in this case.
I conclude, therefore, that in the present case the finding should

be that the insolvency proceedings in the state court, in the case of
S. Convillon £t Son v. Their Creditors, wherein the plaintiff was made
a party, and had notice, and wherein the said Couvillon & Son were
discharged from their debts, were valid and binding against the plain-
tiff, and operated to discharge the obliga.tions herein sued on.
Judgments will be entered for the defendants.

RICE and others v. BROOK.

(Oircuit Court, E. D. Wisconsin. April 18, 1884.)

L FACTOR-CoNSIGNMENT FOR SALE-RIGHT TO CONTROL 8ALE.
Where a consignment is made to a factor for sale, the consignor has a right,

generally, to control the sale thereof, according to his own pleasure, from time
to time, if no advances have been made or liabilities incurred on account of the
consignment, and the factor is bound to obey his orders.

.2. SAME-ADVANCES BY FACTOR-DISCRETION-USAGES OF TRADE.
But when the factor has made larg-e advances or incurred expenses on ac-

count of the consignment, the principal cannot, by any subsequent orders, con-
!rol his right to sell at such time as, in the exercise of a sound discretion, and
10 accordance with the usage of trade. he may deem best to secure indemnity
to himself and to promote the interests of the consignor.

S. SAME-ADVANCES ON OONSIGNMENTS-RESPECTIVE DUTIES AND INTERESTS.
A factor who advances money on a consignment is still the agent of the con-

signor, and must act in good faith, so as to promote the latter's interest, as well
as to indemnify himself.

4. SAME-DUTY OF FACTOR IN RESPONDING TO ·VVrsHEs OF OONSIGNOR.
If a factor, after making an advance on a consignment and delaying sale of

the goods, receives a letter from consignor directing him to sell, he ought to
Slell as soon as the goods can be made to realize sufficient to reimburse him.
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5. SAME -INFERENCE OF CONSENT TO PAST ACTB TO BE DRAWN FROM: DISCRE-
TIONARY AUTHORITY.
After a long delay in the sale of wool consigned to a factor, if the consignor,

with full knowledge of the facts, and uninfluenced by concealment or fraud on
hiB factor's part, authorizes the latter to sell at his discretion, he thereby rati-
fies the action of the factor in not having sold before.

At Law.
Robert F. Petttbone, for plaintiffs.
J. V. Quarles, for defendant.
DYER, J., (charging jury.) On or about the thirtieth day of Sep-

tember, 1875, the defendant shipped to the plaintiffs, who were wool
commission merchants in Boston, 29 sacks of wool, containing in all
about 5,730 pounds. The wool was consigned to the plaintiffs, and
was to be sold by them for the account of the defendant. At the
same time the defendant drew his draft on the plaintiffs for $1,000
on account of the shipment, which draft was paid on presentation,
and the amount of which was to be repaid from the proceeds of
the sale of the wool. Soon thereafter the defendant drew on the
plaintiffs for the further sum of $1,000, and this draft was also paid.
The consignment appears to have been made generally, and without
any specific orders as to the time or mode of sale of the wool; and
no orders as to the time of sale were given by the defendant to the
plaintiffs prior to the eleventh day of February, 1876. On that day,
and long after the plaintiffs had made the advances amounting to
$2,000 on account of the consignment, the defendant wrote the plain-
tiffs as follows:

"BURLINGTON, February 11, 1876.
"Denny, Rice & GO.-DEAR Sms: You will please do me the favor of

Borting and selling my wool as soon as you can conveniently, and oblige,
"Yours respectfully, EDWARD BROOK."

To this time the plaintiffs, according to their account of sales in
flvidence, had only made sales of the wool to the amount of $81.48.
Between that date and March 16, 1877, it appears from their state-
ment of sales that they made other sales amonnting to $457.54, and,
on the last-named day, they sold out the balance of the wool, realiz-
ing therefor $1,419.69; so that the total proceeds of all sales amounted
to $1,958.71. The plaintiffs charged a commission of 5 per cent. for
making the sales, amounting to $97.93. They claim to have paid.
for insurance, labor, and storage, $19.59, and for freight and cartage,
$97.03. With interest on their advances, and on the amount paid
for freight and cartage, to March 5, 1877, they make the deficiency
remaining, after accounting for the total sales of the wool, $461.21,
and this suit is brought to recover that amount, with interest, from the
defendant. Payment of this demand is resisted by him on the ground
that the plaintiffs disregarded his instructions to sell the wool, con-
tained in his letter of Fehruary 11th, and he claims that if the wool
had been sold during that month more than enough would have been
realized to reimburse the plaintiffs the amount of their advances and
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other demands before enumerated. Considerable testimony has been
introduced concerning the quality and character of the wool, and the
state of the Boston market between February, 1876, and March,
1877, and numerous letters which passAd between the parties -have
been read in evidence. In one or more of the letters the plaintiffs
called on the defendant, because of the state of the market and of
their alleged inability to sell the wool for a satisfactory price, to re-
turn to them $500 of the advances they had originally made on the
consignment, and on the sixteenth day of May, 1876, the defendant
wrote the plaintiffs complaining of their failure to sell the wool as
requested in his letter of February 11th. This letter was followed by
one from the plaintiffs explanatol'J of the reasons why the wool had
not been sold, and in reply thereto the defendant, on the fifth of June,
1876, wrote the plaintiffs, and authorized them to exercise their dis-
cretion with reference to the time when the wool should thereafter be
sold.
The plaintiffs, in the transactions in question, stood towards the

defendant in the relation of factors. Where a consignment is made
to a factor for sale, the consignor has a right, generally, to control
the sale thereof according to his own pleasure, from time to time, if
no advances have been made or liabilities incurred on account of the
consignment, and the factor is bound to obey his orders, This arises
from the ordinary relation of principal and agent. But when the
factor has made large advances or incurred expenses on account of
the consignment, the principal cannot, by any subsequent orders,
control his right to sell at such a time as, in the exercise of a sound
discretion, and in accordance with the usage of trade, he may deem
best, to secure indemnity to himself and to promote the interests of
the consignor. Feild v. Farrington, 10 \Vall. 149.
The rule on this subject has been laid down by the supreme court

in the case of B1'own v. J.11cGrall, 14: Pet. 479, as follows:
"Where the consignment is made generally, without any specific orders as

to the time or mode of sale, and the factor makes advances or incurs liabili-
ties on the footing of such conSignment, there the legal presumption is that
the factor is intended to be clothed with the ordinary rights of factors to sell,
in the exercise of a sound discretion, at such time and in such mode as the
usage of trade and his general duty require, and to reimburse himself for his
advances and liabilities out of the proceeds of the sale; and the consignor has
no right, by any subsequent orders, gi ven after advances have been made or
liabilities incurred by the factor, to suspend or control this right of sale, ex-
cept so far as respects the surplus of the consignment not necessary for the
reimbursement of such advances or liabilities."

By making the advances of $2,000 to the defendant, the plaintiffs
acquired a special interest or property in the wool, and therefore
they held it for their own indemnity as well as for the benefit of the
defendant. The consignment of wool, it is undisputed, was made
without any specific orders in the first instance as to the time of sale,
and it is not denied that the advances were made on account of such
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consignment and before the order contained in the defendant's letter
of February 11,1876. This being so, and applying to the case the rule.
of law I have stated, the defendant could not, after those advances
were made, control absolutely, by any specific order, the plaintiff's
right to sell at such a time as, in the exercise of proper discretion
and in accordance with the usage of trade, they might deem it best
to sell, for the purpose of indemnifying themselves and at the same
time promoting the interests of the defendant. So, gentlemen, it be-
ing undisputed that the wool was shipped by the defendant to the
plaintiffs to be sold by them, without any specific orders in the first
instance, as to the time or manner of sale, and that before any such
orders were given the plaintiffs made advances and incurred expenses
on account of the consignment, I instruct you that if the plaintiffs
could not sell the wool within a reasonable time after receiving the
letter of February 11th, for enough to fully reimburse them for their
advances and expenditures, and if they exercised a sound disc-retion,
and 'acted in good faith, and with reasonable care and diligence, in
selling the wool, having in view their own indemnity and the inter-
ests of the defendant, and if the proceeds of the sales so made did
not amount to a sufficient sum to reimburse the plaintiffs for their
advances, with interest, and their proper charges for services and
necessary disbursements for freight, insurance, storage, and labor,-
then the plaintiffs are entitled to recovor. Although the plaintiffs
had made advances to the defendant, they were still his factors, and
under the obligations of factors. They were still his agents to sell
the wool, and they were bound to act in good faith towards him, and
so as to promote his interests as far as possible, as well as to secure
indemnity to themselves. If, therefore, within a convenient time
after receiving the letter of February 11, 1876, the plaintiffs, in the
exercise of reasonable discretion, and according to the usage of trade,
could have sold the wool for more than enough to have fully reim-
bursed them for their advances and expenditures, then I think they
were bound to make the sale ; but not unless they could thereby fully
secure reimbursement to themselves. With reference to the order
contained in the letter of February 11th, I ought to say, further, that
:if the defendant wrote the letter of June 5, 1876, with full knowledge
of all the facts, and without any fraud or concealment of facts on the
part of the plaintiffs, then he must be held to have ratified the action
of the plaintiffs in not selling immediately under the specific order
of February 11th. The plaintiffs had no right to delay the sale of
the wool by the want of reasonable skill and efforts on their part;
and if the loss which they here ask the defendant to make good to
them was occasioned by their own want of good faith, or by theil'
failure to exercise reasonable care, discretion, and diligence in selling
the wool, then they should themselves bear that loss, and in that
event they are not entitled to recover. Reasonable care and dili·
gence in such case means such care and diligence as an ordinarily
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rfudent and diligent man would eXercise if.. the circumstances in
which the plaintiffs were placed, with reference to his own property,
taking into consideration the usage of trade, uhe state of the market,
and the situation of the property. Failure to find a purchaser of the
wool would not ofitself constitute neglect of duty, provided such fail-
ure was not attributable to any want of reasonable care and diligence
on the part of the plaintiffs.. . . . . .. .
If you find for the plaintiffs, you will assess their damages at such

Bum aa will repay them the difference between the proceeds of the
sales of the wool and the aggregate amount of their advances, com-
missions, and disbursements for freight, cartage, labor, insurance,
and storage, with an allowance of interest at 6 per cent., the legal
rate· in Massachusetts.

TAYLOR v. IRWIN.

(Oircuit Oourt, N. D. Iowa, O. D. June Term,1884)

1. BANXRUPTCy-LtMITA'l'IONS-BANXRUPT'S LAND.
According to the hankrupt act, assignee should bring suit for property with-

held from him within two veal'S from the time when the cause of action ac-
crued. If he does not his rfght of action is barred, except in cases where the
relief sought is against fraud.

2. SAME-BANKRUPT'S LAND-AsslGNEE'S DISCRETION AS TO IT.
It is for the assignee to determine whether or not, in a given case, he will

assert title to property; he may elect not to charge the estate with the burden
of looking after property.

3. SAME-FAILURE TO RECORD ASSIGNMENT.
The failure of assignee to record the assignment in a county in which land

of the bankrupt is situate is evidence of a disposition not to assert title to the
land.

4. SAME-INFORMAL CONVEYANCE-DET,AY OF ASSIG:"IEE.
A man's handing to his wife his patent for a certain piece of land, with the

intention that she shall take title thereby, is not a conveyance in law, and the
land can, after the hankruptcy of hushand, be taken by his assignee. But if
assignee does not assert title to it within the time limited by the bankruptcy
act the wife can hold.

5. DELAY OF ASSIGNEE TO AssmfE LAND':'-EsTOPPED.
The failure by assignee to assume charge of land of bankrupt for such length

of time as would imply a dispo,ition not to as'mme at all, estops him from as-
serting right thereto after bankrupt in possession has sold to an innocent pur-
chaser for value.

At Law. Action in ejectment.
Taylor &: Pollard and M. D. O'Connell, for plaintiff.
C. A. Irwin and Robinson &: Milchrist, for defendant.
SHIRA-B, J. In this action plaintiff sues'in ejectment for the pur-

pose of determining the right to the possession of the N. E. t of sec-


