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against defendant for the amount of the notes sued upon and inter-
est. Judgment accordingly.

See Melchert v. American Union Telegraph Co.11 FED. REp. 193, and note,
201; Union Nat. Bank of Chicago v. Carr, 15 FED. REP. 438; Cobb v. Prell,
Id. 774; Jackson v. Foot, 12 FED. REP. 87; Bryant v. Western Union Tel-
egraph Co. 17 FED. REP. 826; Irwin v. Williar, 4 Sup. Ct. Rep. 160.—[ED.

Harpmax and others v. Fireuen’s Ins. Co.}
Cireuit Oourt, K. D. Louisiana. April 28,1884,

1. Fire INSURANCE—DOUBLE OcCCUPANCY—SUPPRESSION—INCREASE OF RIsk.

If the occupancy by two tenants rather than by one increased the risk, and
there had been a failure to disclose that material fact, the policy was void;
but if the fact of the additional occupancy did not increase the risk, there was
no suppression which was material, and the policy was valid. The test of
materiality is whether the disclosure of the fact would have influenced the rate
of premium. This question was one of fact and not of law, and was properly
left to the jury.

2. WeieHT oF EVIDENCE.

Where the question to be dealt with by the jury is one for practical judg-
ment, and one witness was sworn upon one side, and seven equally competent
upon the other, and the finding of the jury is sustained by the majority of the
witnesses, the verdict will not he disturbed, even where the evidence of the’
single witness opposed to the majority seems more correct to the court.

At Law. On motion for new trial.
E. D. Wiite, for plaintiffs.
Geo. H. Braughn, Chas. F. Buck, and Max. Dinklespeil, for defend-
ant. -
Bivrines, J. This cause is submitted on a motion for a new trial.
The action is on a policy of insurance. The defense was that there
had been a suppression of, or a failure to disclose, a material fact.
The fact insisted on as material was that one story of the large build-
ing in which plaintiffs’ insured stock was situated, was occupied by
the manufacturers of washing-machines, the insurance being on
plaintiffs’ stock and materials as manufacturers of pianos, and the
answer of the plaintiffs to defendant’s questions failing to diseclose
that there was any tenant in the building occupied by them other than
themselves. The evidence established that the business of manufac-
turing- “washing-machines” was certainly no more hazardous than
that of the manufacturing of pianos. The point urged by the defense
was that the fact that two tenants occupied different portions of a
building created an increased risk for goods or property situated in
the building, as compared with the risk for the same goods when the
building was occupied by the owner of the goods. The court charged

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar,
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the jury that if the occupation by two tenants rather than by one in-
creased the risk, then there had been a failure to disclose & material
fact, and the policy was void; but that if, on the other hand, the fact
of the additional occupation did not increase the risk, there was no
suppression which was material, and the policy was valid; and that
the test of materiality was whether the disclosure of the fact would
have influenced the rate of premium,

The two points urged by the defendant’s counsel are (1) that the
question was one of law and not of fact; and (2) that the weight of
evidence was so great in favor of the materiality of the fact in ques-
tion, that, even if the question was properly left to the jury, their ver-
dict should be set aside.

1. I think the question here presented was one of fact, and not for
legal inference, and the question was properly left to the jury. Ang.
Fire & Life Ins. Co. § 135; M Lanahan v. Universal Ins. Co. 1 Pet.
170, 188.

2. As to the weight of the evidence, the defendants called I. N.
Marks, Esq., again, who testified most clearly and positively, as an
expert, that the twofold tenancy increased the risk and rate of pre-
mium. If, as had been my impression up to the argument of this
motion, Mr. Mark’s testimony stood alone on this question, or if it had -
been met by merely one witness, I should have granted this motion
and directed a new frial, as it seems to me that the reasons given
by Mr. Marks are well founded. But the record contains the testi-
mony of seven other witnesses, all of them experts, who testify under
commissioner as follows: Question H. “As.an expert, what is your
opinion as to the effect produced on the risk, on a piano manufactur-
ing establishment, by the occupancy and use of one story or a portion
of the building by a washing-machine factory?” (1) To this ques-
tion John L. Douglass answers: “The risk would be lessened rather
than increased.” (2) Edgar A. Holley answers: “None whatever.”
(3) David 8. Ketchum answers: “None; it would not increase the
hazard.” (4) Vincent Tilgon answers: “None; it would not in-
erease the risk.” (5) Thomas Rowland answers: “It would not af-
fect it at all.” (6) John Edgar Phillips answers: “No effect, except
that we always prefer one tenant.” And (7) Benjamin Durham
answers: “Does not add to the risk; has no effeet on it.”

The question dealt with by the jury is one for practical judgment,
to be decided in part upon inferences from knowledge of human
experience, and is also in part properly to be testified about by wit-
nesses who are specially conversant about the matter of taking
risks. An examination of the testimony shows that seven witnesses
testified as to this matter in the negative and one witness in the af-
firmative. The jury in- their verdict followed the testimony of the
seven witnesses, though the question submitted is one upon which any
individual might form a satisfactory opinion, and upon which the opin-
ion of Mr. Marks seems to me as more correct than that of the seven
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who differed from him. Nevertheless, it is a question as to the rate
which insurers would charge, and upon which the jury could also for
themselves form a satisfactory opinion, and since their finding is sus-
tained by such a majority of the witnesses interrogated on the sub-
ject, I am of opinion that the verdict should not be disturbed.

The motion is denied.

GoucHER v. NorTEWESTERN TrRAVELING MEN'S Ass’N.
(Circuit Courty, B. D. Wisconsin. March 21, 1884.)

1. INSURANCE—REPRESENTATIONS—Goop HEALTH.
A representation by an applicant for insurance that he is in possession of
good health, means that he is free from apparent sensible disease, and uncon-
scious of any derangement of important organic functions.

2. BAME—SEVERE ILLNESs.
) ¢ Severe illness” means such as has, or ordinarily does have, a permanent,
detrimental effect upon the physical system.
8. 85AMBE—MISREPRESENTATION—INTENTION.
A false answer, made without qualification, to an Inquiry as to a matter of
" fact, annuls the contract of insurance, whether the reply is designedly untrue
or not.

At Law.

Mr. Hansor and D. S. Wegg, for plaintiff.

Jenkins, Winkler & Smith, for defendant.

DyEg, J., (charging jury.) The defendant is a corporation, created
for the purpose of paying a fund fo and protecting the families of
those of its members who may be removed by death. It is provided
byi the constitution of the association, which is in evidence, that
any man of good moral character and in good general health, and
not over 40 years of age, who at the time of his application is, and
for one year immediately prior thereto has been, engaged as a trav-
eling salesman, traveling buyer, or traveling agent for any wholesale
house, company, or corporation, is eligible to membership in the
asgociation.  All applications for membership sare referred to the
board of directors of the association, who may require such proof as
to them may seem proper, as to the applicant’s qualifications and
eligibility. All applicants are required to furnish a medical certifi-
cate, and by one of the rules it is required that applicants shall pass
a medical examination. : Admission to membership involves the pay-
ment of an initiation fee of five dollars, and also the further sum of
two dollars for first assessment. The constitution also provides that
it shall be the duty of the board of directors to take a general super-
v'sion of the business of the association, tordecide on all applications
for membership and on all proofs of death, and order assessments to
pay death losses.  Upon suitable proof of the death of any member



