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Cireutt Court, 8. D, New York. June 5, 1884.)

1, PRACTIOE—RES ADJUDICATA—ACTION BY STOCKHOLDER.

To a bill filed by a stockholder of a corporation to rescind a sale of his stock,
which he was induced to make by the fraudulent practices of the defendant,
the defendant pleaded a former adjudication in his favor in an action at law
between the parties, in which the complainant sought to recover damages of
the defendant for the fraud. Held that, although the case made by the bill
as to the details of the transaction and the matters of evidence of fraud dif-
fered from the case tried in the former suit, the gravamen of the case was the
same in each, and the judgment in the former suit was res adjudicata.

2. BAME—WHAT 1sSUE 18 CONCLUDED BY. ‘

The matter in issue or point in controversy, which is concluded by a former

) %udg(rlnent, is that ultimate fact, or state of facts, upon which the verdict was
ased. . . ;
3. BAME—WRIT oF ERROR—AFFIRMANCE OF JUDGMENT,

On a writ of error taken from the judgment in the former suit the judgment
was affirmed. Held, that the effect of the judgment was not impaired because
the appellate court, in affirming the judgment, did not, in the opinion deliv-
ered, consider the question whether the conduct of the defendant was fraudu-
lent or not.

In Equity.

Miller, Peckham & Dizon, for complainants.

Roscoe Conkling and S. G. Wheeler, Jr., for defendant.

"Warnacg, J. 1. The questions raised by the demurrers to the
amended and supplemental bills were considered and decided ad-
versely to the defendants on a former occasion, when the demurrers
to the original bills in several of these cases were heard by this court.
As the present bills, except in the suits of Oglesby and Cassard, ave
the same as the former respecting all material matters, and as the
additional facts now alleged in the bills of Oglesby and Cassard are
only important for the purpose of anticipating and assailing matters
of defense to the bills, it would not be profitable, and is deemed un-
necessary, to reconsider what was then deliberately determined.

2. The pleas filed in the cases of Oglesby and of Cassard set up a
good defense to the bills. One of thc issues litigated in the former
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suit between the parties, which is pleaded as a bar, was whether
complainants Oglesby and Cassard had been induced to part with
their stock in the Crescent City Gas-light Company by the fraudu-
lent acts of the defendant in inducing the directors of the company
to concert and carry out a scheme of wanton and illegal assessments
upon the stock, and of other oppressive conduct towards the com.
plainants, to enable him to purchase the stock for a mere nominal
price. Itappears by the averments of the plea, and more fully by the
record, which is made a profert, as well as by the record and opinion in
the case on writ of error to the supreme court, used by stipulation
upon the hearing, that this issue was presented by the pleadings, was
submitted specifically to the-jury, and was decided adversely to the
complainants. It is perfeetly clear that the complainants sought to
recover damages in that suit for the loss of their stock by reason of
the frauds which are the gravamen of the present cause of action.
The case made by the bill differs in matters of evidence from that
tried and determined in the former action, and the complainants now
seek a rescission of the transfer of the stock, and an accounting in-
stead of the damages which they then claimed; but the cause of ac-
tion is the same. The matter in issue or point in controversy, which
is concluded by a former judgment, is that ultimate fact or state of
facts upon which the verdict was based. Smith v. Town of Ontario,
18 Blatehf. 454!; King v. Chase, 15 N. H.9. In the former suit the
matter in issue or point in controversy was whether the defendant
had fraudulently obtained the complainants’ stock by manipulating
the management of the corporation so as to coerce them to sell it to
him. This having been decided against the complainants, they are
concluded from reopening that controversy, although the incidents of
the transaction and the evidence, as now presented, may vary mate-
rially from those relied on in the former snit. The case of Price v.
Dewey, 11 Fep. Rep. 104, is quite analogous to this, and is in appo-
gite. The judgment in the former suit has never been reversed, al-
though it was reviewed on writ of error by the supreme court. The
complainants cannot escape its effect as an estoppel because the
judge who delivered the opinion of the supreme court affirming the
judgment did not deem it necessary to consider whether the point
now in eontroversy was properly decided against the complainants in
the court below or not. What the supreme court adjudged was that
the judgment should be affirmed. What the court said is valuable
as & contribution to the general fund of legal learning; but if the
court had given very poor reasons for their conclusions, the effect of
the adjudication would have been the same.

In view of these conclusions, it is unnecessary to consider the ef-
fect of the former suit as an election of remedies. '

18. C. 4 FEp. REP. 386,
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Westery Unton TenEerapm Co. v. BALTIMORE & 0. R. Co.
(Cireuit Court, D. Maryland. May 26, 1884.)

1. CORPORATION — LICENSE TO MAINTAIN TELEGRAPH LINE — EXPIRATION OF
CHARTER,. .

A license was granted on June 18, 1853, by the Baltimore & Ohio Railroad
Company to the Western Telegraph Company (a Maryland corporation} to
maintain a telegraph line along the railway so long as the grantee existed as a
telegraph company. At the time of the grant the telegraph company held
control of the Morse patents for 14 years from June 20, 1840, and its charter was
for 30 years from February 4, 1847; that is to say, to expire February 4, 1877,
Held, that the license lasted no longer than the corporation to which it was
granted, and expired by its own limitation on the fourth of February, 1877,

2. SAME—REINCORPORATION—NEW CORPORATION, .

The telegraph company, before the expiration of its charter under provisions
contained in the general incorporation act of Maryland, passed in 1868, caused
itscif to be incorporated under that act as the * Western Telegraph Company
of Baltimore City,”” to continue for 40 years. Held, that the corporation thus
formed was a new and different corporation, and not a continuation of the old
one, and that the old corporation had gone out of existence and the liceuse was
at an end.

In Equity.

Charles J. M. Gwinn and Wager Swayne, for complainant.

John K. Cowen and William F. Frick, for defendant.

Warrg, Justice. In the view I take of this case the only material
facts are these:

The Western Telegraph Company was incorporated by the general assem-
bly of Maryland on the fourth of February, 1847. Laws 1846, ¢. 39. Sec-
tion 17 of the act of incorporation, is as follows: “And be it further en-
acted, that this act of incorporation shall inure for 80 years from its passage,
and the legislature reserves to itself the right to alter or annul this act of in-
corporation at pleasure.” This company had the control of the use of the
Morse patent for the electro-magnetic telegraph in the territory covered by
its charter. The patent extended for 14 years from June 20, 1840. The Bal-
timore & Ohio Railroad Company, being desirous of having the free use of a
line of telegraph between the fermini of its road, on the eighteenth of June,
1853, entered into a contract with the Western Telegraph Company for that
purpose. In this contract. the railroad company is denominated “the parties
of the first part,” and the telegraph company “the parties of the second
part.” By article 1 the railroad company granted “to the said parties of the
second part a license, as long as the said parties exist as a telegraph company,
to erect and maintain a line of magnetic telegraph upon and within the lim-
its of the said road, provided that the position of the posts or wires of the
said telegraph company shall be such as shall Le approved by the officers of
the said railroad company.” Provision was then made for the building of a
substantial line of telegraph, to consist of two wires, if necessary, by the
railroad company, which, when built, should become the property of the tele-
graph company. After stating the plan agreed on for working the line, in-
cluding the prompt transmission of all messages on the business of the rail-
road company free of charge, the contract proceeded as follows: “(9) In the
event of & dissolution of the said telegraph company, or a suspension of
operation on their part, either voluntary or in consequence of legal process of
any kind, then the said railroad company shall be at liberty and are author-
ized to take charge of the said telegraph line for their own purposes, with the
appurtenances, until the said telegraph company shall v sume active opera-



