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termined, and to that end a hill in equity is a proper remedy. If
the service of the writ of garnishment created no lien upon the prop-
erty, still it appears that complainants are judgment creditors, and
are entitled to a creditor's bill to reach the property of the debtors,
and to that end are entitled to question the validity of conveyances
made by their debtor with intent to hinder, delay, and defraud cred-
itors.
It has been strongly urged in the argument that tbe allegations of

fact in the bill contained are not sufficient to justify granting any
relief to complainants. The points presented, however, are not such
as can be fully and properly heard on the demurrer, and their fur-
ther consideration will be postponed until the evidence is submitted.
The demurrers are therefore overruled, with leave to defendants to

answer in 30 days.

SIMON and others v. OPENHEIMER and others.

AYRES v. HAMRICK, Assignee, and others.

OPENHEIMER, Sr., v. HAMRIOK and others.

(Circuit Court, 8. D. Iowa, O. D. May Term, 1884.)

1. MORTGAGE-NEGLECT TO RECORD DESTROYS LIEN AS AGAINST PARTIES WITH-
OUT NOTICE.
The neglect of a mortgagee of a chattel mortgage to record the instrument

within thetimo when he should have done SO, through which neglect innocent
parties have been led to intrust goods with the mortgagor, deprives the mort-
gage of its character as a prior lien as against such innocent parties.

2. SAME-RIGHTS OF A SUBSEQUENT MORTGAGEE.
A second mortgage incumbers only the remnant left after satisfying the first;

and the holder of a judgment, who defeats the first mortgage as against him
self, comes in before the second mortgagee, up to the amount of the first mort
e;al!;e.

In Equity.
Wright, Cummins wWright, for Simon, Strauss & Co.
O. B. Ayres and Mitchell et Dudley, for O. B. Ayres.
James D. Gamble. for Allen Hamrick, assignee.
SHIRAS, J. During the early part of the year 1881, J. Openheimer

and Eli Openheimer were partners in business at Knoxville, Iowa,
under the firm name of J. Openheimer & Son. The son sold his in-
terest to the father, who continued the business under the name of
J. Openheimer. On the thirteenth day of April, 1881, the firm exe-
cuted a chattel mortage upon their stock in trade to O. B. Ayres, in
the sum of $2,000, and on the twenty-sixth of July, 1881, J. Open-
beimer executed a second mortgage upon the stock to Ayres, in the
Bum of $2,500, both mortgages being given to secure Ayres against
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loss by reason of indorsements made by him upon notes of the mort-
gagors, which were discounted by the Marion County and Knoxville
banks. Neither of these mortgages were filed for record in the re-
corder's office of the county until the twenty-seventh of December,
1881. On that day Openheimer executed a third mortgage upon the
same stock of goods to his brother Eli Openheimer, Sr., to secure pay-
ment of three promissory notes, amounting in the aggregate to the
sum of $2,752.37, and payable in June, September, and December,
1882. On the thirty-first of December, 1881, J. Openheimer exe-
cuted a. general assignment for the benefit of creditors to Allen Ham-
rick, who qualified under the provisions of the state statute, filing
his bond and inventory in the district court of Marion county, Iowa,
and took possession of the stock in trade covered by said mortgages.
Up to the time of the execution of the assignment, to Hamrick, the
mortgagors had remained in possession and control of the stock cov-
ered by the mortgages, selling therefrom in the usual way of trade,
and using the proceeds of sales as they deemed best.
On the si;teenth of JaJ;luary, 181:l2, Simon, Strauss & Co. brought

an action at law against J. Openheimer, based upon indebtedness
for goods sold, and recovered judgment in the sum of $5,537.54,
which judgment is wholly unsatisfied. The complainants Simon,
Strauss & and th!l Marion County and Knoxville banks, and Eli
Openheimer, Sr., filed their claims with the assignee. On the twenty-
first of April, 1882, O. B. Ayres and Eli Openheimer :filed separately
their petitions in the district court of Marion county against Allen
Hamrick,assignee, setting up the chattel mortgages executed to
them, claiming a prior lien thereunder of the property in possession
of the assignee, and asking that the assignee be required to pay in
full the amounts due on the mortgages. The assignee filed answers
to the petitions, contesting the validity of the mortgages. On the
twenty-first of April, 1882, Simon, Strauss & Co. filed a petition in
equity in the district court of Marion county, making Jacob Open-
heimer, Eli Openheimer, Sr., O. B. Ayres, and Allen Hamrick de-
fendants, and setting forth that they, complainants, were judgment
creditors of Jacob Openheimer; that the chattel mortgages held by
Ayres and Eli Openheimer, Sr., were fraudtllentand void as to them;
that the assignee hild possession of the' mortgaged property; and
praying that the mortgages be declared void as to complainants, and
the property or its proceeds be applied in payment. of the judgment
their favor. Simon, Strauss & Co. also intervened in the pro-

ceedingsbrought in thl;) district court of Marion county by Ayres and
Openheimer, and atta,cked the validity of the mortgages held by the
petitioners. '
In three several proceedings.,....,to-wit, the petitions filed by

Ayres and -Openheimer against the assignee, wherein-Simon, Strauss
& Co. had intervened,. and the petition filed by Simon:, Strauss & Co.;
'ts complaiu&'1,lts, agll.inst Ayre$, Hamrick and Openhei!ller-pEj,titions
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for removal of the causes from the state to the federal court were filed
by Simori, Strauss & Co., the assignee uniting in such application in
the case brought by Eli Openheimer, Sr. Upon the filing of the
transcripts in this court, motions to remand, on ground of want of ju-
risdiction, were filed, and at the May term, 1883, were submitted to
the court, and overruled by his honor, Justice MILLER. The issues
were then completed, the evidence taken, and the causes submitted
at one hearing.
Upon the argument, counsel for the mortgagees have ably presented

anew the questions touching the jurisdiction of this court that were
embraced within the motion to remand, submitted at the May term,
1883. It is not proposed to re-examine these questions at the present
time. The ruling then made, being an adjudication thereof, must
stand as the law of the case; and it having been then adjudged that
these causes were properly in this court, the present examination
will be confined to the oth-er questions presented on the record.
Substantially the points at issue between the parties are: (1) Can

the assignee, holding under the deed of assignment executed by the
mortgagor, question the validity of the mortgages in the interest of
the general creditors; or is such right confined to creditors having a
lien on the property, or having judgment at law, with a right to per-
fect a lien upon any property that may be discovered? (2) Are the
chattel mortgages executed by J. Openheimer to O. B. Ayres and
Eli Openheimer void as against either the assignee, or Simon, Strauss
& Co., judgment creditors?
From the evidence submitted it appears that the mortgages were

given to secure an actual subsisting indebtedness, and they are there-
fore valid as between the mortgagor and mortgagees. When the
deed of assignment was executed by the assignor, it conveyed to the
assignee the equity of redemption belonging to the mortgagor, in-
cluding the right to hold any surplus left after payment of the
amounts due upon the mortgages. Gimble v. Ferguson, 58 Iowa, 414;
S. C. 10 N. W. REP. 789. The evidence, therefore, does not develop
a state of facts whioh enables the assignee to successfully contest
the validity of the mortgages. The debts described in the mortgages
being actually due from the mortgagor, the title passed by the execu-
tion of the mortgages, and the instruments were therefore valid and
binding upon the mortgagor. Under these circumstances, the as-
signee standR in the same position as the assignor, under the statute
of Iowa. He takes the property subject to all the rights and equities
which the mortgagees could have asserted against the assignor. Rob·
erts v. Corbin, 26 Iowa, 315; German Savings [nst. v. Adae, 8 FED.
REP. 106; Stewartv. Platt·, 101 U. S. 731; Rtimseyv. Town,posf, 558.
Having been given to secure an actual indebtedness, the validity of
the mortgages can only be questioned by a creditor who can show
a superior right or equity, and who has taken the proper steps to
assert the same by obtaining a lien upon the property, or a judgment
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with the right to a lien, if property can be discovered. Wait, Fraud.
Conv. § 73.
Simon, Strauss & Co. occupy this position, and it is within their

power to question the validity of the mortgages. By the bill filed in
the cause by them begun as complainants, and by the petitions of in-
tervention by them filed in the proceedings instituted by the mortga-
gees, they raise the question of the validity of the mortgages as against
themselves. Upon this issue the evidence shows that the mortgages
to Ayres were not recorded until December 27, 1881, having been
executed and delivered,-the one in July and the other in April previ-
ous. During this time Openheimer remained in possession of the
stock with the consent and knowledge of the mortgagee, selling from
the stock in the usual course of his trade, and using the proceeds for
purposes other than the payment of the mortgage debts, and he also
bought on credit, between April and December, and mainly in August
and September, from Hirsh, Mayer & Co., Kuhn, Nathan & Fisher,
Cahn, Wampold & Co., Hart Bros., and Simon, Strauss & Co., goods
to the amount of $5,674.23. The parties selling the goods had no
notice or knowledge of the existence of the mortgages at the time of
selling the same. The goods thus purchased were added to the
stock covered by the mortgages; which stock, when it was taken pos-
session of by the assignee, inventoried at $8,542.54. Under such
circumstances, the mortgagee is estopped from asserting that he has,
under his mortgage, a valid lien superior and prior to the rights of
the creditors. Knowing that the mortgagor was dealing with the
stock as his own, and that third parties would be justified in believ-
ing ,that the stock belonged to Openheimer, free from any lien, the
mortgagee stands by and permits him to hold himself out to the
world as the owner of the stock free from liens, and to buy on credit
a very large quantity of goods, which were added to the stock and
thereby made subject to the lien of the mortgage, as between the
mortgagor and mortgagee. Having chosen to keep the knowledge of
,the existence of his mortgages from the public, when he should, in
good conscience, have given publicity thereto, and having thereby
misled the creditors into making large' sales of goods on credit to the
mortgagor, he should not now, when it is to his advantage, and to
their injury, be allowed assert that he holds a valid prior lien upon
the stock of the ,common debtor, the larger part of which consists of
the very goods sold by the creditors in ignorance of the existence of
the mortgage.
Under the facts proven by the evidenCle, and under themle laid down

in Crooks v. Stuart, 2 McCrary, 13; S. C. 7 :FED. REP. 800; Argall v.
Seymour, 4 McCrary, 55, and Robinson v. Elliott,· 22 Wall. 513, it
must be held that the mortgages executed and delivered to Ayres are
in fact fraudulent against Simon, Strauss & Co., and that the latter,
as against Ayres and those claiming under him, are entitled to the
proceeds of the mortgaged property.
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The mortgage to Eli Openheimer, Sr., was executed December 27,
1881, and possession of the stock was taken by the assignee Decem-
ber 31st. It is not proven that there was any understanding between
the parties thereto that would invalidate the mortgage, and the evi-
dence fails to disclose facts which would justify the court in holding
the mortgage void. It was promptly recorded on the day it was ex-
ecuted, and hence it must be held to be valid and binding.
The mortgage to Openheimer, by its terms, expressly provided that

it was subject to the mortgages to Ayres, and only reached the surplus
left after payment of the amounts due Ayres. In the proceeding
brought by Openheimer to enforce payment of his lien he does not
question or contest the priority of the mortgages to Ayres. All that
he contracted for, and all that he claims, is to have the surplus left
after payment of the Ayres mortgages applied to the payment of the
debt due him.
It is a matter of indifference to him whether the sum needed to

pay the Ayres mortgages is paid to Ayres or to Simon, Strauss &Co.
Equitably, therefore, the amount that would otherwise be payable to
Ayres or the banks, under the chattel mortgages, should be paid to
Simon, Strauss & Co., and the surplus, or so much thereof as may be
needed, should be paid to Eli Openheimer, S'1'., in satisfaction of his
mortgage.
It follows, therefore, that, in the ease of Simon, Strauss re Co. v.

•Jacob Openheimer et al., complainants are entitled to a deeree declar-
ing the chattel mortgages executed to O. B. Ayres to be void as
against complainants, and that the sums otherwise payable to said
Ayres and those claiming under him. in discharge of Baid mortgages,
shall be £'pplied upon the judgment in favor of complainants.
In the case of O. B. Ayres v. Allen Hamrick et al., the interven-

ors, Simon, StrauBs & Co., are entitled to a decree declaring and es-
tablishing their right to the fund claimed by Ayres.
In the cases of Eli Openheimer, Sr., v. Allen Hamrick, Assignee, et

al., complainant is entitled to decree declaring his mortgage valid, the
amount due thereon to be paid out of the surplus left after payment
of sums adjudged to be paid to intervenors, Simon, Strauss & Co.
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RUMSEY and others v. TOWN and others.

(Circuit Court,8. D. Iowa, O. D. May Term, 1884.)

1. INSOLVENCY LAW OF IOWA-RIGH'l'S AND LIABILITIES OF ASSIGNEE.
The assignee succeeds to all the rights of his assignor and is affected by all

the equities against him; but equities or rights belonging to a creditor are not
by operation of law transferred to the assignee.

2. SAME-JURISDICTION OF THE COURTS.
The state court in which the assignee files his bond is charged with the duty

of carrying- out the provisions of the Iowa insolvent law; but other courts may
entertain jurisdiction of cases settling the rights of parties who are interested
in the estate.

3. SAME-ORDER ApPROVING PABIENT OF MORTGAGE DEBT.
The court that controls the proceedings in assignment does not, by an order

approving the payment of a mortgage debt by assignee, adjudicate the question
of the validity of the mortgage.

4. SAME-NEGLECT TO RECORD MORTGAGE-SUBSEQUENT OREDITORS WITHOUT
NOTICE.
The neglect of a mortgagee to file his chattel mortgage deprives him of his

ri!:,ht. as against a subsequent creditor, without notice, of the mortgagor; and
after assignment by the debtor he is on a like footing with all creditors, with.
out notice, of a date prior to the recording of the mortgage.

In Equity.
Wright, Cummins If Wright, for complainants.
C. C. Cole and Goode, Wishard If Phillips, for defendants.
SHIRAS, J. On the thirty.first day of July, 1880, Robinson & Ath-

erton, a firm doing business at Des Moines, Iowa, executed a chattel
mortgage on their stock of merchandise to the defendant Cole to se-
cure him against liability as an indorser upon their note for $1,500.
The note was executed for the purpose of raising money to meet their
indebtedness, and was secured by the indorsement of C. C. Cole, with
the chattel mortgage to him upon their stock in trade. The note,
with the mortgage as collateral thereto, was negotiated with J. J.
Town, O. Noble, and T. H. Delamater, doing business in Des Moines un·
der the name of "The Valley Bank." The bank held the mortgage
without recording it until October 6,1880, when it was filed for record.
During the interval between the date of the mortgage and the record-
ing of the same the mortgagors remained in full possession of the-
property therein described, selling therefrom in the usual course of
-their trade and applying the proceeds to their own use.
Previous to the execution of the mortgage in question the com-

plainants, L. M. Rumbey & Co., a firm doing business in St. Louis,
Missouri, had sold goods on credit to Robinson & Atherton, and had
also sent to them certain goods to be sold on commission. During
the months of July and August, 1880, complainants endeavored to
procure the return to them of the commission goods intrusted to
Robinson & Atherton. After some correspondence between the par-
ties, the latter firm proposed to buy these goods, and on the nine·
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teenth of August, 1880, a contract of sale was made, and Robinson
& Atherton bought the goods on a credit of 40 days, giving an accept-
ance therefor in the sum of $683.12. When this sale was made,
complainants had no knowledge of the existence of the chattel mort-
gage held by the Valley Bank, which, by its terms, covered all goods
added to the stock after its date, and therefore included the goods
thus bought of complainant.
On the thirteenth day of October, 1880, Robinson & Atherton

made a general assignment for the benefit of creditors to one William
Foster, who accepted the trust, and filed his bond and inventory, as
required by the statute of Iowa, it: the circuit court of Polk county,
Iowa. The assignee took possession of the stock in trade of his as-
signors, and thereupon the Valley Bank filed a petition in the state
(Jourt for the foreclosure of the mortgage held by them, making Rob-
inson & Atherton, and Foster, the assignee, defendants thereto. No
hearing was had, nor was any decree entered in this cause, it appear-
ing that assurances were given to the complainant that the mortgage
would be paid by the assignee without contest. The assignee sold
the goods, and, from the proceeds, paid to the Valley Bank the amount
due upon the note of Robinson & Atherton, and thereupon the fore·
closure suit was dismissed. In the mean time the complainants
herein brought an action at law in the state court, aided by an at-
tachment, against Robinson & Atherton upon their acceptance for
$683.12, and served a notice of garnishment upon the assignee, Will-
iam Foster. In this cause complainants recovered judgment against
Robinson &Atherton for the amount due on the acceptance, and they
took the answer of the garnishee, in which he set forth that he held
the goods transferred to him under the deed of assignment executed by
Robinson & Atherton; that he had sold the property, realizing about
$4,000 therefrom, and had paid the amount due on the mortgage to
the Valley Bank, and other claims, leaving in his hands about $1,200.
Upon this answer, the plaintiffs in attachment moved for judgment
against the garnishee, on the ground that there was then left in the
hands of the garnishee more money than was needed to pay the debt
due plaintiffs, and that the assignment to Foster, the garnishee,
was void upon its face for several reasons set forth in the motion.
The state court overruled this motion, holding the assignment to be
valid. The complainants did not file their claim under the assign.
ment, nor did they receive any dividend therein. The assignee, from
the funds in bis hands, paid the expenses of the assignment, and di-
vided the balance left among the creditors of Robinson & Atherton,
who had filed their claims with him, and filed a final report in the
eircuit court of Polk county, in which he set forth the payment by
him of the amount due to the Valley Bank in satisfaction of their
mortgage. This report was approved by the state court, and the.. as-
signee was discharged from further duty under the assignment.
On the third day of August, 18811 complainants filed a bill in the
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present cause, making Town, Noble, and Delamater, partners doing
business under name of the Valley Bank, C. C. Cole, and Robinson
& Atherton, defendants, and praying that the mortgage held by the
Valley Bank be declared void as against complainants, and that the
fund received thereunder be subjected to the payment of the debt
due complainants from Robinson & Atherton, evidenced by the judg-
ment obtained in the state court, upon which it was averred an ex-
ecution had been issued and returned wholly unsatisfied. To this
bill the defendants interposed a demurrer, which was overruled, and
thereupon the defendants, with leave of the court, filed answers to the
bill, and issue being joined thereon, the cause was submitted upon
the pleadings and evidence.
In the first place, it is contended on the part of th@ defendants that

this court should not entertain jurisdiction of this proceeding, in
which is involved the validity of the chattel mortgage executed by
Robinson & Atherton, because that question properly belonged to the
state court, in which the assignment proceedings were had. And
further, that the proceedings in the circuit court of Polk county
amount to an adjudication of the question as between the Valley Bank
and complainants.
The first question to be determined is as to the effect of an assign-

ment for the benefit of creditors under the Iowa statutes, and the
power and rights thereby conferred upon the assignee. Does the as-
signee represent the rights and equities of the several creditors so that
these, no matter how they originate, must be enforced through the
assignee, or does he represent the title and estate of the assignor,
with the right as a trustee thereof to do that which is necessary for
the fulfillment of the trust in the interest of the beneficiaries? The
ordinary rule laid down by the authorities is that the assignee suc-
ceeds to the rights of the assignor, and is affected by all the equities
against him. Burrill, Assignm. § 391; Stewart v. Platt, 101 U.S.
731. In New York, Connecticut, and other states the power of the
assignee is enlarged by statutory enactment so as to include the right
to treat as void all transfers and acts done by the assignor in fraud
of creditors. The Iowa statute regulating assignments for the bene-
fit of creditors, being chapter 7, tit. 14, Code, clearly recognizes the
fact that an assignment is a purely personal right of the debtor in
the first instance. There is no mode by which a debtor can be com-
pelled to make an assignment; it is wholly for the debtor to determine
whether he will or will not make an assignment, and also to whom
the assignment shall be made. The statute, however, regulates the
assignment when made, and prOVIdes for the mode of cal'1'ying out
the trust created by the deed of assignment. Section 2127 of the
Code defines the powers of the assignee as follows:
..Any assignee, as aforesaid, shall have as full power and authority to

dispose of all estate, 1'eal and personal, assi,gned, as the debtor har], at the
time of the assignment, and to sue for and recover in the name of the assignee
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everything belonging or appertaining to said estate, and, generally, do what-
soever the debtor might have done in the premises."
This section is wholly silent touching the rights and equities of

creditors, and would seem to measure the rights of the assignee by
those of the debtor. All property belonging to the estate passes to
the assignee, and he can recover the same by proper suit in his
own name. If any property actually belonging to the debtor is in
possession of third parties, or if the legal title thereto is in a third
party, the assignee may recover the same by proper action. Thus,
if the debtor has, in fraud of creditors, conveyed property to a third
party, thus concealing it from creditors, but actually being the owner
thereof, the assignee can maintain suit therefor, under the section of
the Code in question, because in truth the property thus transferred
belongs to the debtor, and passes by the deed of assignment to the
assignee. In such a case, equity would not aid the debtor in recover-
ing the property, not because he is not really the owner thereof, but
because he had been guilty of a fraud, and therefore within the rule
that "he that hath committed iniquity shall not have equity." The
assignee, however, would not be affected by this disability, not being
personally a party to the fraud, and he could, therefore, be heard to
assert that the property in question really belonged to the estate of
which he was trustee.
When, however, a given question turns upon equities or rights be-

longing to one or more of the creditors, can it be maintained that by
operation of law these equities have been transferred from the credit-
ors to the assignee? Certainly at common law no such effect can
be attributed to the deed of assignment executed by the debtor. The
statute of Iowa regulating assignments does not in express terms so
declare; and in the absence of positive enactment enabling the as-
signee to enforce the equity of the creditor, it is difficult to see upon
what the claim is based. For illustra1;ion, t3!ke the case of a mort-
gage executed upon a stock of merchandise by A. to B., to secure a
debt due the latter. A. executes and delivers the mortgage without
any agreement that the same shall be withheld from record, and, in
fact, he may suppose that B. has recorded it. A. remains in posses-
sion, and continues to buy and sell in the ordinary way of his busi-
ness. Instead of promptly recording the mortgage, B. intentionally
withholds the same from the record, concealing its existence with the
intent that A. may be thus enabled to buy goods on credit and add
them to the stock covered by the mortgage, which, by its terms, in-
cludes all goods added to the stock after the execution of the mort-
gage. C., in ignorance of the existence of this mortgage, sells goods
on credit to A., which are added to the stock, and then B. records
his mortgage. Thereupon A. makes an assignment under the state
statute for the benefit of creditors. As between A. and B. the mort-
gage is valid, being given by A., in good faith, to secure a debt actu-
ally due B. The only person whose rights are affected thereby is C.

v.20,no.9-36
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If he chooses so to do, he can contest the validity of the mortgage on
the ground that B. misled him to his injury by concealing the exist-
ence of themol'tgage, and withholding the same from the record.
This, however, is an equity wholly personal to C., which he may en-
force or not as he pleases. Upon what ground can it be successfully
'claimed that the deed of assignment, executed by A., conveys this
equity, existing in favor of C., to the assignee? It will be noticed
that the equity in favor of C. does not grow out of the title or right
existing in A., and which passes by the deed of assignment. C. 's
equity grows out of the wrong acts of B., and in effect is the right to
estop B. from asserting that the title of his mortgage exists as against
C. This equity on behalf of C. is not affected by the act of A. in
making the assignment, nor does the assignee, under the Iowa stat-
ute, become vested with the right to enforce it.
Consequently the claim made in this case, that the making of the

assignment to William Foster conferred upon him the right to enforce
the equities of complainants, as against the mortgagees Town et al.,
-cannot be sustained. For the same reasons the fact that the deed
.of assignment having been executed, the assignee gave bond and filed
the proper schedulis and inventory in the circuit court of Polk county,
did not, facto, confer upon that court the exclusive jurisdiction
to hear and determine all questions existing between the creditors of
Robinson & Atherton.
The statute of Iowa regulating assignments requires certain steps

to be taken, reports made, and orders procured for the proper fulfill.
ment of the trust conferred by the deed of assignment on the as-
signee. The state court, in which the assignee files his bond, is
charged with the duty of carrying out these provisions of the statute,
and no other court will interfere therewith or attempt to assume the
performance of the duties required of the court having charge of the
assignment under the state statute. But it is equally clear that other
courts may entertain jurisdiction of cases settling the rights of par-
ties who are interested in the estate. Thus the assignees may main-
tain actions in other courts for the recovery or protection of the prop-
erty belonging to the trust. Creditors may sue the debtor in any
proper court, for the purpose of establishing the existence of a debt
against the assignor. Disputes touching the title to property, be-
tweeen the assignee and third parties, may be adjudicated by other
·courts, and in these and other instances that might be named, the
exercise of jurisdiction by other courts does not in any just sense in-
terfere with the jurisdiction of the court having control of the assign-
ment proceedings.
The question of the validity of the chattel mortgage held by the

Valley bank, as against complainants, could be heard and determined
without interference with the jurisdiction of the circuit court of Polk
.<Jounty, and hence the point made that that court alone had jurisdic-
tion of the question cannot be sustained.
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The cases cited by counsel for defendants in support of the prop-
osition that "the court first having control of the case has the right
to settle every question that may arise in the case," to-wit, Peck v.
Jenness, 7 How. 624; Freemnn v. Howe, 24 How. 450; Peale v.
Phipps, 14 How. 374; and Bnck v.Colb:xth, 3 Wall. 341, do not sus-
tain the application to the case at bar that counsel seek to make of
the general proposition above given.
In Buck v. Oolbath, the proper application of the rule is explained,

it being stated that-
"It is not true that a court, having obtained jurisdiction of a subject-mat-
ter of a suit, and of parties before it, thereby excludes all other courts from
the right to adjudicate upon other matters having a very close connection with
those before the first court, and, in some instances, requiring the decision of
the same questions exactly. In examining into the exclusive character of
the jurisdiction of such cases, we must have regard to the nature of the rem-
edieil, the character of the relief sought, and the identity of the parties to the
different suits."
The facts in Buck v. Colbath were that Buck, as marshal of the

United States court in Minnesota, levied a writ of attachment upon
certain goods as the property of the defendant in the attachment
proceeding. Colbath sued Buck in trespass in the state court, claim-
ing that the property levied on belonged to him. The snpreme court
held that the state court could rightfully entertain jurisdiction of the
action in trespass, although the property was in the possession and
under the control of the United States court.
The case of Perry v. Murray, 55 Iowa, 416, S. C. 7 N. W. Rep.

46, 680, is also pressed upon the attention of the court as a decision
made upon the point under cOllsideration. The supreme court of
Iowa in that case beld that an order of the district court, having con-
trol of an assignment, directing the payment of a pro rata dividend
among the creditors, was an adjudication between the creditors which
could not be collaterally attacked. The statement of facts shows
that the assignment was made by George Stever and N. S. Averill;
that the plaintiffs and other creditors duly filed their claims with the
assignee, but no claim was made by plaintiffs to priority over other
creditors; that after the expiration of three months the assignee
made his report to the court, no exception being made thereto, and
thereupon the court ordered the payment of a pro rata dividend
among all the creditors, to which order no exception was taken.
SODle months afterwards the plaintiffs filed their petition, asking the
court to marshal the assets, and for an order directing the assigRee
to pay the creditors of the firm of Stever & Averill in full before mak-
ing payment to the other creditors. Under this state of facts it was
held that the order for payment of a dividend was an adjudication
upon the question of distribution of the assets held under the assign-
ment among the creditors who had filed their claims, and that it
could not be collaterally attacked. -it heing further ruled that the court
in which the assignment was filed must of necessity be vested with
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the power to determine priorities among the creditors, or otherwise
the payment of dividends could not be safely ordered. To this de-
cision, and the reasoning upon which it is based, we can see no good
ground of exception. In that case the plaintiffs sought, by an inde-
pendent proceeding, to compel the assignee to marshal and distribute
the assets in his possession in a manner wholly different from that
prescribed in the order of the court made in the assignment proceed-
ings, thus endeavoring to subject the assignee to different and con-
tradictory orders. The contention of the plaintiffs was that under
the deed of assignment they were entitled to the marshaling of the
assets in the manner claimed, and the ruling of the court was that
such order should be sought in the assignment proceedings proper;
and as the plaintiffs had filed their claim under the assignment with-
out claiming a preference as firm creditors, and had allowed the
conrt to act upon the report of the assignee, and adjudicate upon the
mode of distribution, without exception thereto, such order must
stand as a judgment upon the question, binding upon plaintiffs so that
it could not be attacked in a collateral proceeding. The true scope of
this decision is indicated in the opinion by the reference to the prior
decision in the case of Wurtz v. Hart, 13 Iowa, 515. In that case it
is said that "it was never intended bv the statute that all the various
rights and equities of creditors should be settled exclusively and only
in the manner there pointed out." If the present proceeding was
against the assignee, and the relief sOllght was the procurement of an
order directing or controlling the assignee in the distribution of the
assets held by him under the deed of assignment executed by Robin-
son & Atherton, then the ruling in Pe1'ry v. Murray would be appli-
cable; but in this cause no relief is sought against the assignee, nor
is there any right or priority asserted under the deed of assignment.
The trust treated by the execution of the assignment has been fully
executed. The proceedings in assignment have been carried to com-
pletion, and the assignee has been discharged. The rights of the as-
signee, and the control of the state court oyer him, are at an end.
The question now to be determined is one arising between the Val-

ley Bank and complainants, and no good reason is perceived why com-
plainants are barred from investigating the question by force of the
proceedings had in the circuit court of Polk county. Of course, had
complainants appeared in that and by any proper proceeding
against the Valley Bank raised or presented the question of the valid-
ity of the chattel mortgage as against complainants, then the action
of the state court thereon would have been an adjudication to which
fuU faith and credit would be due, and which would preclude a re-ex-
amination of the same issue in any other court. It is urged in argu-
ment that this effect must be given to the order made by the state
court approving the report of the assignee, in which report waR set
forth the fact that the assignee had paid the amount due on the mort-
:gage .to the Val.ley Bank. It is not claimed that any issue was in
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fact made between the assignee and the Valley Bank touching the
validity of the chattel mortgage, much less between the oomplainants
and the bank, or that the court heard and decided the same. The
argument is, in effect, that such issue might have been properly raised
in that court, and therefore the order approving the action of the as-
signee must be held to be an adjudication of the question. The order
of the court may well be a protection to the assignee, but it cannot
be held to be an adjudication of rights and equities not arising out
of the deed of assignment, and existing between complainants, who
were not in fact parties to the assignment proceedings, and Town,
Noble & Co., who held under a mortgage, and not under the assign-
ment.
The conclusions reached upon these propositions are (1) that, un-

der the statute of Iowa, a deed of assignment for the benefit of
creditors does not confer upon the assignee the right to enforce spe-
cialequities existing on behalf of one or more creditors, as against
other creditors: so as to deprive the creditor of the right to assert, in
his own name and right, such equity against a third party; (2) that
while the filing of a bond and inventory by the assignee, in either
the district or circuit court of the state, conf€rs upon that court con-
trol over the assignee, and over the trust committed to him, with the
right to make the necessary orders for the distribution of the assets
under the deed of assignment, it does not confer upon that court
exclusive jurisdiction over all questions arising between creditors
touching their rights and equities in the premises; (3) that an order
made by the court having control of the assignment proceedings, ap-
proving the payment, by an assignee, of a mortgage upon the assigned
property, is not an adjudication of the validity of the mortgage, as
against creditors not appearing in the assignment proceedings, and
whose rights, as against the mortgage, are not conferred by the deed
of assignment.
It will be remembered that the money received by Town, Noble &

Co. was not paid to them by reason of the assignment to Foster, but
because they held a chattel mortgage upon the property. Town, Noble
& Co. did not claim a right to or lien upon the goods under the assign-
ment, but under the chattel mortgage, which they claimed gave them
the prior and paramount right to the possession of the goods, and to
be first paid out of the proceeds. They instituted an independent ac-
tion to enforce their rights as against the assignee as well as against
Robinson & Atherton. The assignee, however, recognized and ac-
knowledged the prior right of the mortgagee!.'!, and thereupon, with
their assent, sold the goods and delivered to the mortgagees so much
of the proceeds as was needed to pay their claim. The case in fact
stands, therefol'e, just as it would if the mortgagees had. taken pos-
Hession of the goods under the mortgage and converted them into
money. So far as it affeots the rights of complainants, it ,makes no
diffe!ence whether the goods were converted into money through a
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sale by the sheriff or by the assignee. In either case the money
passes into the hands of the mortgagees as the proceeds of the mort-
gaged property, and the right of the mortgagees to hold the same in
either case is based upon the mortgage. .
It is urged with murh force in argument that complainants have

no superior equity to the proceeds of the mortgaged property over
Town, Noble & Co., because the debt due the latter is equally meri-
torious with that due complainants, and that if Town, Noble & Co. are
now deprived of the benefits of the mortgaged property they can re-
ceive nothing upon their debt under the assignment. It does not
appear, however, that laches can be imputed to the complainants .
.Within a week after the filing of the assignment complainants brought
their action at law to recover judgment against Robinson & Atherton.
As the possession of the stork of goods was then with the assignee,
they were not in fault in not obtaining a special lien upon the prop-
erty. They could not sustain a bill in equity against mortgagees
until they had procured a judgment at law and a lien thereunder, or
the return of an execution unsatisfied. The delay in procuring judg-
ment in the law action was not due to any fault upon their part. As
soon as they were in a position to attack the validity of the mort·
gage they did so, by filing the present bill. In the mean time Town,
Noble & Co. had, through the agency of the assignee, converted the
mortgaged goods into money, and the assignment proceedings were
closed up. It is doubtless true that Town, Noble & Co. have lost the
right to claim any benefit from the assignment, but it is not perceived
that this result is in any sense due to the acts or failure to act on
part of complainants.
The complainants show to the court that there is justly due to them

from Robinson & Atherton a given sum, for which they have a judg-
ment, and that Town, Noble & Co. have in their hands certain goods,
or the proceeds thereof, heretofore belonging to their debtors, and
they ask thu aid of the court to reach the fund, and subject it to the
payment of their judgment. Town, Noble & Co. assert their right to
the fund under the chattel mortgage executed by Robinson & Ather-
ton, and its validity being impeached by complainants, the question
to be determined is whether it is valid as a.gainst complainants.
Wliile, therefore, it is true that a decision adverse to Town, Nbble &
00. may work a hardship upon them, this result is not attributable
to the laches of complainants, and the rights of the parties are there-
fore left dependent upon the validity or invalidity of the chattel mort-
gage. Upon this question, it appears from the evidence that Town,
Noble & Co., to whom the chattel mortgage was delivered in July, did
not record the same until in October following; and from the date of
the delivery of the mortgage until the property passed into thepos-
session of the assignees they permitted the mortgagors to remain in
possession of the stock in question, and to sell and deal with the same
as their own property, without accounting for the proceeds thereof,
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and without applying the same to the payment of tbe mortgage debt.
It also appears that complainants, after the execution, but before the
recording of the mortgage, and without notice of its existence, sold
goods on credit to Robinson & Atherton, which, becoming part of the
stock, came under the lien of the mortgage. The facts, therefore, .
bring the case clearly within the rules announced in Orooks v. Stuart,
2 McCrary, 13; S. C. 7 FED. REP. 800; Argall v. Seymour, 4 Mc-
Crary, 55; and Robinson v. Elliott, 22 Wall. 513, and the mortgage
must be held invalid and void as against the complainants.
So far as the defendant Cole is concerned it does not appear that

he ever reaped any benefit from the mortgage. On the contrary, it
appears that the mortgage, although executed to him as grantee, was
delivered to Town, Noble & Co. when the loan was effected, and
passed from the control of the defendant Cole at that time. The
failure to record the mortgage, and the other facts rendering the
mortgage void, are attributable, not to Cole, but to Town, Noble & Co.,
and hence the defendant Cole is not personally responsible to com-
plainants herein.
Complainants are therefore entitled to a decree declaring the chat-

tel mortgage void as to them, and estopping 4efendants from as-
serting any prior right thereunder against the fund realized from the
sale of the mortgaged property, and ordering said Town, Noble and
Delamater to pay to complainants, within 60 days from date, the
amount due complainants on the judgment in theirfavor against Rob·
inson & Atherton, with interest and costs, and that if said sum is
not paid as ordered that execution against said parties may issue for
the collection of said sum.

SPINK V. FRA.NCIS and others.!

WILLIA.MS V. SAME.!

(Oircuit Oourt, E. D. Louisiana. Juno 2, 1884.)

EQUITY .JURISDICTION.
A court of equity can interfere, by an order, with a party conducting acrim-

inal procedure only when the parties sought to be enjoined have, as plaintiffs,
submitted themselves to the court by a bill of equity as to the matter or right
affected by or involved in the criminal procedure; but the pursuer and pur-
sued must be identical in the case, i. e., the defendant in the bill and in the in-
dictment must be the same person, and the person preferring the bill and the
criminal charge mnst also be the same. As to parties and controversy the in-
quiry is analogous to that in regard to the plea of Us pendens.

On Demurrers, and on Motions to Quash Restraining Orders. l:3ee
S. C. 19 FED. REP. 670.

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.


