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Tae Mmynie and another.

(District Court, D, Connecticut. May. 20,1884.)

1. Lrge1—NEGLIGENCE.

Where a tug, engaged in towing, carries a barge too near a shoal, and does
not protect her from the foresecn danger from a passing vessel, although she
has an opportunity to do so, she is liable, iv an action for libel én rem, for dam-
ages occurring through her negligence.

2. BgJJAM-VESSELf Dury v NarrRow CHANNEL — LIABILITY FOR FAILURE oF
UTY.

‘Where a steam-vessel is about to pass through a narrow passage in which is

a tug and its tow, it is her duty to go slowly and carefully, in order to avoid

the danger resulting from rapidly passing very near another vessel; and when

damage occurs through failure to do her duty in this respect, she is liable for it.

In Admiralty.

Wilhelmus Mynderse and Joseph F. Mosher, for libelants.

Samatel Park, for the Minnie.

Thomas M. Waller and Wm. P. Dizon, for the Doris.

Smreman, J. This is a libel in rem by the owners of the barge H.
8. Van Santvoord against the tug Minnie and steamer Doris, to re-
cover the amount of the damages to the barge, her furniture, contents,
and eargo, which were caused by the alleged negligence of the two
other vessels. On March 9, 1883, the barge H. S. Van Sanftvoord,
owned by the libelants, and laden with 605 tons of coal, was taken
in tow at Communipaw, New Jersey, by the steam-tug Minnie, to be
towed through the harbor of New York and Long Island sound to New
London., The barge was made fast along-side the port side of the
barge Wyoming, which was made fast along the port side of the tug.
Two other barges were made fast along the starboard side of the tug
in a similar manner, This is the usual and proper way of conveying
a tow through Hell Gate. The four barges carried 1,800 tons of coal.
The tug can easily tow 8,000 tons. With the barges so made fast
the tug proceeded safely across the harbor of New York and up the
East river until she had reached a point in Hell Gate between the
Middle Ground and the Sunken Meadows. The Van Santvoord was
close to the Sunken Meadows, the tide was flood, and the tug and tow
were going at the rate of six miles per hour. At this time the freight
steam-propeller Doris was about 500 feet behind the tug and tow, and
was also bound up the East river on a course corresponding closely
with that of the Minnie, and at a speed of 12 miles per hour. The
Doris has a registered tonnage of 1,096 tons, and draws 12 to 14 feet
of water when loaded. She gave a signal of one blast of her steam-
whistle to gignify to those in charge of the Minnie that she wag in-
tending to pass the Minnie on her starboard side. This signal was
heard and understood by the officers of the Minnie, but was not re-
plied to, and her course was not altered. Her captain testified: “I
did not answer the Doris’ signal, because I had no idea that the man
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was going to cramp me in there.” The result showed that the Minnie
had permitted the Van Santvoord to be too near the rocks upon the
Sunken Meadows, for the Doris, coming up without slackening her
speed, and being not over 25 feet from the outside barge on the star-
board side of the tug, and too near the tug and tow, created so much
motion as to swing the head of the tug and tow a few feet nearer the
shoals. The Van Santvoord struck upon the shoal, slid off into deep
water, and forthwith sunk with her cargo and all her furniture, except
a writing-desk and the yawl-boat. Before she struck, and after the
Doris bad reached and had begun to pass the tow, the captain of the
tug, fearing that the result would be to drive his tow upon the shoals,
ordered all the helms to be ported, which was done, but it was too
late to counteract the effect of both the tide and the Doris.

The Minnie and the Doris are each responsible for the aceident.
The Minnie carried the barge too near the shoal, and did not protest
against what she knew to be a dangerous undertaking on the part of
the Doris, but trusted that she either would not come too near, or
would stop. The Minnie had the tow in complete control, and helped
to cause the accident by her positive action in being too near the
rocks in the existing state of the tide, and thus forcing the barge into
a place of danger, and by her inaction in not refusing to permit the
Doris to pass when the captain knew that “there was hardly room
to pass.”

The Doris was in fault in attempting to go through too narrow a
passage at a full rate of speed. It was her duty, if she did not want
to go through the south and more infrequently used channel, to slow
up and permit the tug and tow to get out of the way, or to go slowly
and carefully, and avoid the danger resulting from rapidly passing
very near another vessel. The C. H. Northam, 13 Blatehf. C. C. 31.
The effect of the presence of the Doris, probably, was to move the
heavy tug and tow but a very few feet, but that was enough to crowd
the barge upon the rocks.

Let there be a decree against the Minnie and Doris, and their re-
spective stipulators, each for one-half of the entire damage and costs;
any balance of such half which the libelants shall not be able to en-
force against either vessel to.be paid by the other vessel, or her stip-
ulators, so far as the stipulated value extends; and a reference fo a
commissioner to ascertain the damages.
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Laxp Comeany oF New Mexico, (Limited,) v. Errins and others.
(Uireuit Court, S. D. New York. June 7, 1884.)

1. JurisDICTION OF Circurr Courr—(UITIZEN OF THE DisTRicT oF COLUMBIA.
The jurisdiction of the circuit court does not extend to a controversy between
an alien and a citizen of the District of Columbia, the latter not being a citizen
of a state within the meaning of the acts conferring jurisdiction upon the cir-
cuit courts.

2. BaME—WANT OF JURISDICTION A8 To ONE DEFENDANT.

‘Where 2 bill must be dismissed-as to one defendant for want of jurisdiction
as to him, and as to the other defendants no relief can be awarded without in-
juriously affecting the interests of the one over whom the court does not have
jurisdiction, the court will not decree, and in such a case will refuse, a prelim-
inary injunction.

3. SAME—ACTION BY ASSIGNEE— EQUITABLE TITLE.

In a suit by the assignee of an equitable title to obtain a conveyance of the
legal title, the assignor is not an indispensable party if the assignment is an
absolute one. DBut where the assignee founds his right on an executory agree-
ment, the assignor is a necessary party.

4. PRACTICE—AMENDMENT OF BiLL,

An amendment cannot be allowed which would, in effect, amount to the in-
stitution of & new and materially different suit, either as to parties or cause of
action.

Motion to Dismiss.

Sterne & Thompson, for complainant,

Shipman, Barlow, Laroque & Choate, for Elkins,

R. A. Prior, for Butler and Smoot.

Warnacg, J. The complainant, a British corporation, has filed this
bill against Elkins, a resident of New York, Smoot, a resident of the
District of Columbia, Butler, a resident of Massachusetts, and three
other defendants,—alleging, in substance, that Elkins, Smoot, and
three others entered into an agreement for the joint purchase of a tract
of land in New Mexico; that the land was purchased, and the title
taken in the name of Elkins; that Smoot advanced his share of the
purchase money, and under the terms of the agreement became enti-
tled to a conveyance of an undivided fifth part of the land; that the
complainant has acquired Smoot’s interest by a purchase ; that Elkins
has recognized the purchase by complainant of Smoot’s interest; that
Smoot has assumed to assign and convey the interest acquired of him
by complainant to the defendant Butler; and that Elkins refuses to
convey the same to complainant, and threatens to convey the same
o Butler.

The bill prays for a conveyance by Elkins of Smoot’s interest to
the complainant, and for an injunction against Elkins, Smoot, and
Batler from interfering with complainant’s interests.

The defendant Smoot moves to dismiss the bill as to him for want
of jurisdiction. This motion must prevail, because it is well settled
that a citizen of the District of Columbia is not a eitizen of a state
within the meaning of the judiciary act and the subsequent acts con-
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