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JerrriESs v. BartiETT and another,!
(Uircuit Court, N. D. Qeorgia. March, 1884.)

BANKRUPTCY JURISDICTION—EXEMPTED PROPERTY.

‘When exempted property is designated and set apart to the bankrupt, under
the orders of the bankruptey court, as such property does not pass:to the as-
signee, and does not further concern the court nor the estate, the court has not
%urlsdlctxon to defend such property from adverse liens that may or may not

e extinguished by the bankrupicy.

Appeal in Equity.

Boyton, Harrison & Peeples, for plaintiff.

Bartlett & Hoke Smith for defendant. o

ParpEE, J. The suit was instituted in the district court for an in-
junction to restrain the defendants from executing an old judgmerit
lien against the homestead property set off to plaintiff by his assignee
in.bankruptey, in the bankruptcy proceedings £z parte Jeffries, pend-
ing then and now in the disfrict court, A temporary injunection was
issued by the district court on the bill and exhibits in 1879, and was
digsolved on the same showing, except in an unimportant particular,
March 7, 1883. The case is brought up to review the correctness of
this last order.

The case made by the bill and exhibits is this: October 28, 1861,
the defendant Bartlett obtained in the Jasper county superior court
a judgment against complainant for the sum of $1,000 and costs,
which judgment is unsatisfied. May 24, 1873, complainant was ad-

judged a bankrupt on his own petition by the order and judgment of

the United States distriet eourt for this district, and an assignee wasg
duly appointed, and in due course said assignee, under section 5045,
Rev. St., duly set off to complainant certain lands described as a
homestead and exemption under the Georgia law, on which lands
complainant, who is the head of a family, now resides; that there-
after, in 1874, complainant applied for a discharge in bankruptey,
but several creditors filed oppositions thereto, and the matter of dis-
charge is still pending; that the defendant Bartlett, though duly
notified, never proved his debt nor appeared in the bankruptey pro-
ceedings ; and that in December, 1878, he sued out a writ of fierd
facias on the judgment aforesaid, in the superior court of Jasper
county, and levied on, and will proceed to advertise and sell, the
homestead exemption so set off, aforesaid, and also 100 acres of the
same tract which complainant had transferred to certain lawyers
named, to pay costs and attorneys’ fees in bankruptey.

By the law of Georgia existing at and before the homestead ex-
emption law of Georgia, and prior to the bankruptey law of 1867, it
seems that the said judgment was a lien upon the land aforesaid at

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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the time complainant was adjudicated a bankrupt, and unless the
lien has been discharged by the bankruptey proceedings, it is still in
full force. The injunction sought was to restrain the defendant
Bartlett from executing his lien upon the property aforesaid until
the question of complainant’s discharge in bankruptey should be de-
cided, and in the event of the discharge being granted, to perpetually
enjoin the execution of the judgment.

Three grounds are assigned in the motion to dissolve the injunc-
tion: (1) Because the same matter was brought into controversy be-
tween substantially the same parties by a bill filed June 26, 1873, on
which an injunction was granted June 26,1873, which 1nJunct10n was
dissolved on the merits, which dissolution was and is an adjudi-
cation of all the questions in controversy; (2) because there is no
equity in the bill; (3) because, if there ever was equity sufficient to
uphold the grant of an injunction, the same was dependent upon the
element of time, and ample time has long since elapsed within which
to settle the question of the bankrupt’s discharge, and the said ques-
tion has been left open, and is still open, by reason of his failure to
prosecute his application with due diligence.

The distriet court dissolved the injunction, because it was of opin-
" ionm that, sitting as a court of bankruptey, it had no jurisdiction “to
interfere with the dispute or controversy between the parties as to
whether or not the exemption set aside to the bankrupt by the as-
signee is subject to the lien of the defendant’s judgment.”

There is nothing in the record in this court to show any previous
litigation between the parties on the subject-matter involved, and the
questions for decision are (1) that stated in the order of the district
court brought up for review, to-wit, is the controversy within the
jurisdiction of the bankrupt court? and (2) is the case one for the
exercise of equitable remedies ?

By the terms of law, (Rev. St. § 5045,) “these exceptions shall
operate as a limitation upon the conveyance of the property of the
bankrupt to his assignee; and in no case shall the property hereby
excepted pass to the assignee, or the title of the bankrupt thereto be
impaired or affected by any of the provisions of this title; and the de-
termination of the assignee in the matter shall, on exceptlon taken,
be subject to the final decision of the said court.”

From this it would seem that the jurisdiction of the bankruptey
court begins and ends in regard to excepted or exempted property in
reviewing and controlling the assignee in designating and setting
apart such property, and that property designated and set apart does
not pass to the assignee, nor is it subject to be administered by the
court as a part of the bankrupt estate. See Bump, (7th Ed.) 144, and
Id. 465 et seq., for cases cited. If such exempted property can be
said to be brought into the bankrupt court at all, then, when it has
been designated and set apart by the assignee, it has been adminis-
tered, and has passed out of the possession and control of the court.
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After property has been administered upon by the bankruptey court
and disposed of, and neither the assignee nor the creditors have any
further interest therein, the bankruptey ought not to stand as a war-

- rantor, and by injunctions protect the property from assaults in other
courts at the suit of persons who may claim liens thereon or ftitle
thereto. See Adams v. Crittenden, 4 Woods, 618; 8. C. 17 Fep.
Rep. 42.

The general jurisdietion of the district courts, as courts of bank-
ruptey, is determined by section 4972, Rev. St., whlch provides that
it shall extend (1) to all cases and controversies arising between
the bankrupt and any creditor or creditors who shall claim any debt
or demand under the bankruptey; (2) to the collection of all the as-
sets of the bankrupt; (3) to the ascertainment and liquidation of the
liens and other specific claims thereon, (on the assets of the bank-
rupt;) (4) to the adjustment of the various priorities and conflicting
interests of all parties; (5) to the marshaling and disposition of the
different funds and assets, so as to secure the rights of all parties,
and due distribution of the assets among all the creditors; (6) to all
acts, matters, and things to be done under and in virtue of the bank-
ruptey, until the final distribution and settlement of the estate of the
bankrupt, and the close of the proceedings in bankruptey. This ex-
tensive jurisdiction undoubtedly includes everything necessary to set-
tle, administer, and distribute the estate of the bankrupt, bat does
not go so far as to extend to controversies, although against the bank-
rupt, with which the court, nor the assignee, nor the creditors before
the court, have any concern. Outside of protecting the estate of the
bankrupt, and, in some cases, the person of the bankrupt, the bank.
ruptey court cannot interfere with proceedings in other fribunals,
although the matters in controversy depend upon the regularity, force,
and effect of proceedings had in the bankruptey court. If property
has been sold by order of the bankrupt court, the purchaser will not
be protected from suits by parties claiming adverse liens, or adverse
title. If a bankrupt receives his discharge, and suits are prosecuted
against him on discharged debts, the bankruptey court cannot inter-
fere. And so, I think, that when ekxempted property is designated
and set apart to the bankrupt under the orders of ‘the bankruptey
court, as such property does not pass to the assignee, and does not
further concern the court nor the estate, the court has not jurisdie- °
tion to defend such property from adverse liens that may or may not
be extinguished by the bankruptey.

For these reasons I am disposed to concur with the district judge
in the opinion that the court has no jurisdiction to determine the
controversy. There would be no doubt on this point if the complain-
ant had received or been refused his discharge, and the bankruptoey
proceedings in this case had been closed. And that the question of his
discharge is not determined, and his case in bankraptey wound up,
appears to be the result of his own negligence. ~His apphcatmn for
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discharge was made in 1874, and opposition made thereto in March
of that year, and action thereon has been postponed and continued
for now 10 years, and no excuse is shown or suggested for this delay.
The bill seems to be without equity, and its further retention in the
distriet court, even if the court had jurisdiction, would work hard-
ship fo the defendants, who are entitled to have an adjudication of
their rights under their lien, which is now over 20 years old.
The order of the district court will be affirmed.

In re NeeLEY, Bankrupt.!

(Distriet Court, W. D. Pennsylvania. May 14, 1884.)

BANKRUPTCY—ACTION IN STATE COURT—INJUNCTION.
The bankrupt court will not restrain by an injunction an action brought in
the state court by a creditor seeking to recover his whole debt from a bankrupt
who has effected a composition.

In Bankruptey. Sur motion for an injunction to restrain proceed-
ings at law.

On the second day of December, 1876, D. C. Negley filed his petition
for adjudication in bankruptey. Among the creditors in his sched-
ules appea.ed “H. C. Kelsey, Erie, Pennsylvania, dealer in ice,” for
$1,500, on a promissory note dated May 1, 1876, at Pittsburgh, Penn-
sylvania, due November 4, 1876, drawn by the firm of Negley Bros.
& Cunningham, indorsed by R. H. Negley and D. C. Negley, for ice.
On the twenty-seventh day of November, 1876, suit had been brought
on this note, and also on a book aceount, for about $66.55, at No.
1,071, December term, 1876, in the court of common pleas, No. 1, of
Allegheny county, Pennsylvania, by the Erie Ice Company against
Negley Bros. & Cunningham, and judgment was obtained by defend-
ant, on December 11, 1876, for $1,575.95. On December 16, 1876,
the bankrupt presented a petition for a composition under the pro-
vigions of the bankrupt law. Among the creditors named in the
schedule appeared “H. C. Kelsey, Erie, Pa., $1,500.” This composi-
tion was effeeted, but the bankrupt was unable to comply with its
terms, and, on November 5, 1881, presented a petition for a meeting
of creditors to vary the composition previously accepted. - On the
schedule presented at that meeting appeared “Kelsey, H. C., (Erie Ice
Company,) Erie, Pa., $1,315.62.” This meéeting was held, and a
composition effected. When the amount of composition was tendered
to these creditors they refused to accept it, and a scire facias was is-
sued on June 1, 1882, to revive the lien of the judgment at No. 1,071,
December term, 1876, which is still pending. The bankrupt, there-

1From the Pittsburgh Legal Journal. .



