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Proria Svear RerFiNerY v. Suvsquemanya Mut. Fire Ins. Co.!
(Circuit Court, B. D. Pennsylvania. February 6, 1884.)

1. FIRE INSURANCE—WAIVER oF ExPRESS ProVIsIONs IN PoLicy—CUsToM.

‘Waiver of an express provision in a policy of fire insurance cannot be proved
by parol testimony showing that the general custom among ingurance compa-
nies and brokers is otherwise than as stated in the provision, when there is an-
other clause in the policy providing that there shall be no waiver, except by the
authority of the company expressed in writing.

2.' SaAME-—PAROL EVIDENCE.

But such a waiver can be proved hy parol testimony showing the course of
business of the company which issued the policy in its dealings with the broker
who procured the policy.

3. SAME—PAYMENT OF PREMIUMS—AGENCY.

A policy of insurance on the plaintiff’s factory provided that the company
should not be liable * until the cash premium be actually paid to the company,
or an agent of the company;’’ that any broker, or other person than the as-
sured who had procured the policy, should be ‘“deemed the agent of the as-
sured, and not of the company;’ that no person should be considered the
agent of the company, unless he held the commission of the company; that
there should be no waiver by the company of any term in the policy, except by
express authority in writing. The insured, owning a large factory, placed
their insurance in the hands of H. & Co., insurance brokers in New York: H.
& Co. applied to B. & Co., insurance brokers in Jersey City, who obtained the
policy and delivered it to H. & Co. B. & Co. had previously placed a few risks
with the defendant, but was not, in fact, their agent, H. & Co. sent the pre-
mium to B. & Co., who kept it for several days, and until the property insured
was burnt, when they sent it to the defendant, who refused to accept it. Held,
that B. & Co. were not the agents of the company to receive payment of this
premium for the company, and that the plaintiff could not recover.

Sur Motion to take off Compulsory Nonsuit.

This was an action of assumpsit on a policy of insurance for $1,500,
dated August 25, 1881. At the trial, before BurrEr, J., November
13, 1883, the plaintiffs offered in evidence the policy, proved the total
destruction of the property insured on October 27, 1881, and their
compliance with all the requirements of the policy as to furnishing
proofs of loss, etc.. The policy contained the following clauses:

“(1) This company shall not be liable by virtue of this policy, or any re-
newal thereof, until the cash premium be actually paid to the company, or to
an agent of the company.

“(2) If any broker, or other person than the assured, have procured this
policy, or any renewal thereof, or any indorsement thereon, he shall be deemed
to be the agent of the assured, and not of this company, in any transaction
relating to the insurance.

“(8) Only such persons as shall hold the commission of this company shall
be considered as its agents in any ftransactions relating to the insurance, or
any renewal thereof, or the gayment of premium to the company. Any other
person shall be deemed to bk the ageni of the assured, and payment of the
premium to such person shall be at the sole risk of the assured.”

“(6) The use of general terms, nor anything less than a distinct agreement,
clearly expressed and indorsed by this company on this policy, shall be con-
strued to be a waiver of any printed or written term, condition, or restriction

1 Reported by Albert B. Guilbert, Esq., of the Philadelphia bar,
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thereof, nor can any such printed or written term, condition, or restriction
be waived by any agent of this company, either before or after a loss, without
special authority in writing from the company.”

It appeared from the testimony that the insurance was negotiated
by Hamlin & Co., of New York, through W. W, Buckley & Co., in-
gurance brokers of Jersey City. The policy was received by Buckley
& Co. from the home office of the defendant company in the early
part of September, 1881, and immediately sent to Hamlin & Co., who
forwarded it at once to the plaintiff. The premium was received by
Hamlin & Co. on October 1 or 2, 1881, from the plaintiff, and sent
to Buckley & Co. on Qctober 21, 1881, who sent a check for it to the
defendant on October 29, 1881. Meantime, on October 27, 1881,
the property insured had been totally destroyed by fire. The defend-
ant thereupon refused fo accept the premium, and returned the check
to Buckley & Co.

At the trial, after proving the facts as stated, the plaintiff offered
to show by a member of the firm of Buckley & Co. the course of bus-
iness between the witness’ firm and the defendant, with a view of
proving authority on the part of the witness’ firm to accept payment
of the premium for the defendant. This offer was admitted, and the
witness testified in substance that, before this transaction took place,
his firm had obtained many policies from the Susquehanna Fire In-
surance Company, sent the applications, and the company returned
the policies to them; and they had a common form of policy. He
collected the premiums and forwarded them to the company, some-
times a day and sometimes a week or more after receiving them. The
company never objected to their delivering policies without receiving
premiums, and they never wrote to dun him for not sending delayed
premiums. Plaintiffs then offered to show by the witness, as an ex-
pert in the insurance business, that it is the custom in that business,
when carried on through brokers, to issue policies without requiring
prepayment of the premium, and allowing the broker to remit in
payment at stated or convenient intervals. Upon objection, the court
refused the offer. The plaintiffs then closed, and the defendant moved
for a nonsuit, which was granted, with leave to move to take if off.

Walter George Smith and Francis Rawle, for the motion.

Where the policy is delivered without requiring payment of the
premium the presumption is that a credit is intended; and the rule
is well settled where a credit is intended that the policy is valid,
though the premium was not paid at the time the policy was deliv-
ered. Miller v. Ins. Co. 12 Wall. 303; Behler v. Ins. Co. 68 Ind.
347; Boehen v. Ins. Co. 35 N. Y. 134; Eagan v. Ins. Co. 10 W, Va.
583. A waiver of the payment of premium may be inferred from
any circumstances fairly showing that the insurers did not intend to
insist upon the prepayment of the premium as a condition prece-
dent. Equitable Ins. Co.v. McCrea, 8 Lea, 541; Heaton v. Manhattan
Ins. Co. T R. 1. 502; Hanley v. Life Ass'n, 4 Mo. App. 253; Goit v.
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N. P. Ins. Co. 25 Barb. 189; Bodine v. Ins. Co. 51 N. Y. 117; May,
Ins. §340. A condition may be waived by parol, although there is &
clause in the policy saying that no condition can be waived except in
writing, Carson v. Ins. Co. 43 N. J. Law, 300; S. C. 39 Amer. Rep.
584; Ins. Co.v. Norton, 96 U. 8. 234; Thompson v. Ins. Co. 104 U. 8.
252 ; Pheenix Ins. Co. v. Doster, 106 U.s. 35; 8. C. 1 Sup. Ct. Rep. 18.
There was sufficient evidence of waiver to give the case to the jury.
Coursin v. Penn. Ins. Co. 46 Pa. 8t. 323 ; Putterson v. Ins. Co. 22
Pittsb. L. J. 205. The learned judge should have admitted plaintiff’s
offer to show that it was a general custom among insurance compa-
nies and brokers fo issue policies without requring payment of pre-
mium, even when there is a clause of limitation similar to the one in
this case. Helme v. Phila. Life Ins. Co. 61 Pa. St. 107; Girard v.
Mutual Life Ins. Co. 86 Pa. St. 236; Baxter v. Massasoit Ins. Co. 18-
Allen, 820; Pino v. Merchants’ Ins. Co. 19 La. Ann. 214; Union
C'ent Ins. Co. v. Pottker, 33 Ohio St. 459.

- Fleming & McCarrell, contra.

This case is settled by Pottsville M. I. Co. vi Min. Sp. Imp. Co..
100 Pa. St. 137.

By Tre Courr. The metion is refused.

Davey v. Brxa Lire Ins. Co.

(Cireuit Court, D. New Jersey. Javuary, 1884.)

1. Lire INSURANCE—~UNTRUE ANSWER—USE oF INTOXICATING LIQUORS,

An untrue answer o a question in the application regarding the use of in-
toxicating liquors will avoid the policy, where the application is part of the
contract.

2. BAME—IMPAIRMENT OF HEALTH-~USE OF STIMULANTS—PHYSICIAN'S CERTIFI-
.. CATE.

The pollcy provides that if the insured should become so far intemperate as
to impair his health, it should be void. The attending physician certified that
he was in the habit of using stimulants and tobacco, and probably they im-
paired his health. Feld, that while the certificate must not be taken as evi-
dence of the truth of the fact stated, it is a suggestion entitled to weight in
considering the justification of resistance by the company.

3. BAME—BREACH OF WARRANTY.

A substantially untrue answer, where the application is part of the policy, is
& breach of warranty which avoids the policy. Itisof noconsequence whether
thé question be material or not.

4. BAME—INTEMPRRANCE—DELIRIUM TREMENS,

The condition that if the insured should become so far intemperate ag to im-
pair his health, the policy would be void, is a condition subsequent whose
breach involves a forfeiture. Delirium tremens from intemperance would
amount to & forfeiture.

5. SAME—IMPAIRMENT OF HBALTH.
Impairment of health is to be taken in its ordinary sense, and need not be

ermanent, Habitual intemperance is not necessary, so long as his health is
iupaired.




