HARVEY ¥. COMMONWEALTH OF VIRGINIA. 411

cases hold that there is a final hearing only when some question of
law or fact has been submitted to the court requiring not merely
formal action but consideration. Coy v, Perkins, 13 Fep. Rer. 112;
Yale Lock Co. v. Colvin, 14 FEp. Rer. 269.

The defendant relies upon the authority of these latter decisions,
but they are not decisive here, because a complainant is not entitled,
as of course to a final decree when he has obtained an order pro
confesso. The matter of the bill is still to be decreed by the court,
and then only when it is proper to be decreed. The bill is to be
examined to see if the facts alleged entitle the complainant to relief.
According to the earlier practice of the English chancery a bill would
not be taken pro confesso without putting the complainant to prove
its material allegations. Johnson v. Desmineere, 1 Vern. 223, The
later practice is to set down the bill for hearing, upon an order
previously obtained that the bill be taken pro confesso, whereupon
the record i produced, and the court hears the pleadings and pro-
nounces the decree. The complainant is not permitted to take at his
discretion such a decree as he may be willing to abide by. Geary v.
Sheridan, 8 Ves. 192, This is the practice which obtains under the
equity rules of this court. The consideration of the billis a hearing,
and is final when it results in the final disposition of the cause.

The taxation was correct.

Harvey and another v. CoMMONWEALTE OF VIRGINIA.
(Cireuit Court, E. D. Virginia, May 12, 1884.)

1, CONSTITUTIONAL LAwW—~STATE STATUTE MARING CoUuPoNs oN BoNps RrCEIV-
ABLE FOR TAXES—SUBSEQUENT STATUTE.

Where a state contracts, in terms, that the coupons attached to its bonds shall
be receivable in payment of ‘¢ all debts, dues, and demands due the state,’’ the
contract embraces license taxes; and if, in a subsequent law, it prescribes such
conditions precedent to the issuing of licenses as to enforce the payment of
license taxes in money, and to preclude their payment in coupons, she violates
that clause of the tenth section of the first article of the constitution of the
United States which forbids any state from passing any law impairing the ob-
ligation of contracts.

2. Bame—RieaT OF CITIZEN TO SUE STATE—JURISDICTION OF CIrcUIT COURT.

Quere, whether the first clause of the second section of the third article of the
United States constitution, which extends the judicial power of the United
States to all cases in law and equity arising under the constitution and laws of
the United States, as this clause is put in force by the first section of the ju-
diciary act of congress of March 3, 1875, giving jurisdiction of all such cases
to the circuit courts of the United States, authorizes a citizen to sue his own
state, in such a case, in a federal court.

3. BaME — CoxNFORMITY TO PracCTICE IN STATE COURT — REPEAL BY STATE OF
SPECIAL ACT AUTHORIZING SUIT.

Even though (under section 914 of the Revised Statutes, requiring proceed-
ings at law in courts of the United States to be conformed to proceedings in
similar cases in state courts) an anomalous procecding at law may be brought
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in a federal court in the manner in which it is authorized by special act to be
brought in a stute court, yet if the state has repealed such special act, then
the special proceeding is no longer maintainable in the federal court, and must
be dismissed if brought.

4. SAME — UNCONSTITUTIONAL CLAUSES IN 8STATUTE — EFFECT oF REPEALING
CrAusg.

If any act of legislation, which is unconstitutional in many of its provisions,

repealsall acts and parts of acts inconsistent with such provisions, the repeal-
ing clause is effective, although such provisions be null and void.

Petition.

Wm. L. Royall, for petitioners.

Frank 8. Blair, Atty. Gen., and Wyndham Meredith, for the State
of Virginia.

Hucraes, J. The petitioners are wholesale grocers in the city of
Richmond. Their petition sets out, by reference and recital, the fol-
lowing facts:

By a recent act of tne assembly of Virginia, that of March 15, 1834, relat-
ing to assessinents and licenses, petitioners are required to pay to the state a
license tax of $504, for the privilege of carrying on their business for the
year beginning on the first day of the present month. In pursuance of this
law, petitioners paid to the collector of the city of Richmond the aforemen-
tioned sum of money, and duly received from the commissioner of revenue
in Richmond a license to carry on their business. Under an act of asseni-
bly, commonly called the funding act, approved on the thirtieth of March,
1871, the state issued bonds, with coupons attached, which lattér bear on
their face the declaration of the state, that they shall be receivable, after they
mature, for “all taxes, debts, dues, and demands due the state.” See acts
of Assembly of 1870 and 1871, ¢. 282, § 2, p. 379,

Petitioners claim that this was a contract which entitled them to pay their
license tax of $504 in coupons. They aver that they endeavored to obtain
the benefit of this contract in the manner prescribed by the third section of
another act of assembly of Virginia, viz., that relating to frauds upon the
commonwealth, etc., approved January 14, 1882, See acts of Assembly of
1881-82, e. 7, § 3, p. 10. That is to say, they paid the $504 in money to the
collector of taxes for Richmond, and at the same time tendered to that otiicer
an equivalent amount of past-due coupons, eoupling this fender with the re-
quest that he would take possession of the coupons and deliver the same to
the judge of the hustings court of Richmond for identification and veritca-
tion by a jury, as provided by the third section of the said last-named act,
with a view to their being received by the state in payment of petitioners’
license tax, and to the return to them of the money ($504) which they had
paid for their license. Petitioners aver that the collector refused fo receive
the coupons thus tendered, for this or any other purpose, and also refused to
give petitioners a certificate in writing of their tender, as required by the
third section of the last-named act; justifying his refusal by the terms of
section 112 of the aforementioned ach of assembly of Virginia, relating to the
assessment of taxes and prescribing the mode of applying for licenses, approved
March 15, 1884, which forbids collectors from receiving aught but gold, silver,
United States treasury notes, or United States national bank-notes for licenss
taxes, in any case,

Petitioners, therefore, come into this court, and complain that the act of
assembly of Virginia last named is repugnant to the fenth section of the first
article of the constitution of the United States, which declares, among other
things, that “no state shall pass any law impairing the obligation of con-
tracts,” and is therefore unconstitutional, null, and void; and that by the
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conduct of the collector of Richmond, above described, they have been de-
prived of a right thus secured to them by the constitution of the United
States, to-wit, their right to pay the license tax aforesaid due the state of
Virginia in coupons of the state. They accordingly ask the intervention of
this court, and pray that it will grant them the remedy furnished to tax-pay-
ers who wish to pay their taxes in conpons by the aforesaid act of assembly
of the fourteenth of January, 1882, by summoning the state before it, and
impaneling a jury to identify and verify as genunine the coupons which they
tendered to the collector of Richmond; and that this court, when such gen-
uineness is shown, shall certify the fact to the proper officer of the state, and
require the acceptance of the coupons in payment of the said tax and the re-
turn of the $504 of money which they have paid to the collector.

Upon motion, this court, by an order of the sixth instant, directed a rule
to issue against the state, returnable to-day, reserving all questions of juris-
diction; and the state now appears in the persons of the attorney general and
of special counsel assigned by law for the purpose

On the merits of the case, I do not think there ought to be any dif-
ference of opinion. Any pecuniary charge imposed by the govern-
ment, for the privilege of residence, or of holding property, or of exer-
cising a calling, or engaging in a business, within its jurisdiction, is
a tax. No refinements in lexicography, nor hypercriticisms upon the
purport of words or phrases, can make such a charge anything else
but a tax. There are taxes per capita levied upon persons exercising
the privilege of residence in a state. There are taxes ad valorem
levied upon persons exercising the privilege of holding property in
the state. There are license taxes levied upon persons exercising the
privilege of carrying on the business of merchants, or manufacturers,
or other callings. They are all essentially the same in their funda-
mental nature; they are a charge imposed by the state for the exer-
cise of privileges, as a compensation to herself for the protection
which she affords by her laws alike to persons, to property, and to
honest occupation. It is useless to say that such a charge is only a
tax, when levied for the purpose of revenue; for there are such things
as prohibitory taxes, the object of which is the opposite of revenue,
which are taxes nevertheless. It is unavailing to refine upon such a
subject. It is offensive, if not insulting, to the common sense of every
candid citizen to pretend that the charge which the state may see fit
to impose on merchants for the privilege of carrying on their business
is anything else than the commonplace thing which practical men
call a tax. The right of residence, of holding property, of conducting
a business, may be a natural right, but the enjoyment of it under the
protection of law is a privilege granted by the state, and therefore,
for short, I have called it a privilege. Nor is there any essential dif-
ference between a tax per capita, levied for the privilege of residence,
a tax ad valorem, levied for the privilege of holding property, and a
license tax, levied for the privilege of conducting a particular calling.
And therefore, when a legislature, by statute, singles out the privi-
lege of carrying on trades, professions, and occupations, as has been
done in the act of March 15, 1884, and requires a tax to be paid for
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that privilege, and, instead of allowing it to be paid, as the state has,
pledged her faith that all taxes may be paid, viz., with coupons, for-
bids such payment by the most positive and stringent prohibitions,
and absolutely requires its payment exclusively in money, the eva-
sion of the state’s obligation is manifest, the repudiation of its com-
pact with the tax-payer tendering coupons is palpable, and the statute
is unconstitutional so far as it prevents the payment of license taxes
in verified coupons.

How can there be a rational doubt that the petitioners in this case
had a right to pay their license tax in coupons after they had been
identified and verified in the manner defined by law? They have
been denied that unquestionable right; and therefore, on the merits
alone, this case is a plain one for relief. The difficulty is the alwavs
important one in federal practice of jurisdiction. By the proceeding
resorted to in the present case the state is summoned, in her sover-
eign character, before a federal court to answer a petition, on a week’s
notice. She appears in the persons of her law officers. It matters
not how obviously just the prayer of the petitioners may be; that can-
not make good the jurisdiction; for the meritorious character of a de-
mand can never cure defects in procedure if that be essentially faulty.
The question, therefore, is whether this court has power to admin-
ister relief to these petitioners in this proceeding. It will be seen
from what follows that this is a difficult question, and involves a nec-
essary, and, I fear, a somewhat tedious, review of the law of jurisdic-
tion as applicable to the federal courts.

The remedy by summary petition, commencing originally with a
rule nist, is exceptional in the practice of the federal courts as an
original proceeding, and is anomalous in all systems of judicature.
The practice is more questionable when sovereign states are the par-
ties defendant. In general, a sovereign state cannot be sued except
in a manner and a forum consented to and chosen by itself. See the
opinion of Lord Somers in the great case of The Banker's Case, 5 Mod.
Rep. 29-62. If there be an exception to this general rule it is found
in the terms of the second section of the third article of the constitu-
tion of the United States, which declares that “the judicial power of
the United States shall extend to all cases in law and equity arising
under this constitution, the laws of the United States, and treaties,” ete.
This grant is without limitation, in terms, as to parties to such suits,
and does not, in terms, except suits brought against the sovereign
states of this Union. That the states are contemplated by it is in-
ferred from the fact that this section is to be construed in connection
with the clause of the constitution before referred to, which forbids a
state to pass any law impairing the obligation of contracts. Asillus-
trating the full purport of this grant of jurisdiction in respect to
states, it may be mentioned that, further on in the same section of
the constitution, jurisdiction is given of controversies between a state
and c¢itizens of another state, and that in pursuance of this latter
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grant the supreme court of the United States, in the case of Chishotm
v. Georgia, 2 Dall. 419, held that a suit brought by a citizen of South
Carolina against the state of Georgia had been properly brought in
the supreme court of the United States. This decision led to a re-
peal of the grant by the speedy adoption of the eleventh amendment of
the constitution, which declares that the federal courts shall not en-
tertain any suit brought against any state “by citizens of another
state, or by citizens or subjects of any foreign state.” This amend-
ment would seem to have a strong bearing on the question whether a
state may be sued in a federal court by one of its own citizens. The
first clause of the jurisdictional section of the constifution had left
that right of the citizen to inference; and if that inference had not
been legitimate it must be supposed that the eleventh amendment
would have been made to embrace a denial of the right of a citizen
to sue his own state in the federal courts, as well as his right to sue
other states of the Union. The express denial of the latter right,
and omission to deny the former, would seem, on the principle, ex-
pressio unius est exclusio alterius, to interpret affirmatively the sec-
tion in favor of the right of a citizen to sue his own state in a federal
court.

The ordinary rules of construction would therefore seem to sustain
the proposition that of suits against states by their own citizens for
rights ariging under any clause of the constitution or laws of the
United States, the federal courts have jurisdiction, to be regulated in
its exercise by such laws as congress may prescribe as to practice and
forms of procedure; especially in cases in which those citizens are
allowed by state laws to sue their own state in state courts.

Passing now to the legislation of congress on this subject, that body
in its latest General Statutes relating to the jurisdiction of federal
courts, has enacted that the cireuit courts of the United States shall
have cognizance, among other things, of “all suits of a civil nature at
common law or in equity,” where the matter in controversy exceeds
the sum of $500, and “arises under the constitution or laws of the
United States.” The language of this statute, so far as it regards
parties to suits, is just as broad as that of the constitution itself. Tt
makes no exception of suits in which states are parties defendant,
and would seem to leave the citizen of any state at liberty to sue his
own state in a federal court for any right secured to him, as petition-
ers in this case have, by the constitution or laws of the United States
of which his state has deprived him. If, therefore, a citizen’s claim
against his state involves the value of $500, and is founded on the
constitution or a law of the United States, it would seem that he may
bring his suit in a circuit court of the United States, provided it be a
“guit at common law or in equity,” in the ordinary acceptation of
that technical phrase.

The next question to be considered is whether the summary pro-
ceeding, by petition now under consideration, is such a proceeding as
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the constitution and the statute putting it in force contemplate in
the phrase “suit at common law;” for no one pretends that this is a
suit in equity. ‘

In regard to suits in equity, the states have no power, direct or in-
direct, over the procedure in federal courts; and it is questioned
whether congress can confer it to any material extent. But the
states have been clothed by congres with a large, though indirect,
control over the practice of the federal courts in common-law cases.
Section 914 of the Revised Statutes of the United States provides, in
regard to suits other than those in equity and admiralty, brought in
the federal courts, that “the practice, pleadings, and forms and modes
of proceeding in civil causes” shall conform as near as may be to the
practice, pleadings, and forms and modes of proceeding existing at
the time in like causes in the courts of record of the state within
which the United States courts are held. This court is therefore au-
thorized to look into the laws of Virginia relating to the practice pre-
seribed to its courts in cases at law, and to determine from those laws
whether it has jurisdiction to entertain a proceeding like the one now
under consideration.

This proceeding is evidently, and I believe admittedly, founded on
the third section of the act of assembly of January 14, 1882, relating
to frauds upon the commonwealth, which has already been referred
to. That section, as before stated, authorized the method of proceed-
ing which has been pursued in this case to be used in the courts of
the state by tax-payers who wished to pay their dues with coupons;
and therefore the same procedure, if now admissible in the state
courts, would be admissible in this court. The section allowed the
tax-payer to sue the state herself, in her own name and person.
Accordingly, when this case was first called at bar, and I issued the
rule under which the state of Virginia has now appeared, I supposed
that the petition could be entertained. But I am confronted to-day
by the 114th section of the act for assessing taxes, and for providing
a mode of applying for licenses, approved March 15, 1884, heretofore
mentioned, which repeals in general terms, as to license taxes, the
+hird section of the act of January 14, 1882, creating this procedure.
The conclusion that this 114th section does effect such repeal is inev-
itable. TFor section 112 of the same act is in the following words:

“All applications for licenses shall be made, and all taxes assessed by chap-
ter 1 of this act shall be paid, in lawful money of the United States, in the
mode and subject to the provisions of an act to regulate the granting of
licenses, approved the seventh of February, 1884, and any act amendatory
thereto, before any corporation, firm, or person shall be entitled to receive
said license, or to transact any business, profession, or calling for which a
‘icense 18 required by chapter 1 of this act.”

The act to which this section refers, and which it adopts and makes
part of itself, is the act for regulating the granting of licenses, ete.,
approved February 7, 1884, as amended by another act for the same
purpose, approved February 25, 1884. This act, as amended, con-
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tains sundry provisions, the object of which is to require the payment
of all license taxes exclusively in gold or silver coin, United States
treasury notes, or national bank-notes, and stringently forbids the
issuing of licenses except upon the payment of the license tazes in
the money it describes. It forbids the receiving of coupons, either
in payment or for verification, or for any purpose, by forbidding any
application for a license to be considered or granted unless all its re-
quirements in regard to payment in money shall have been first fully
complied with.

The act of March 80, 1884, having 1n its 112th section adopted
the provisions of the acts of February just described, then goes on,
in its 114th section, to repeal the general tax law of 1882, and also
to repeal “all acts and parts of acts inconsistent with this act,”—
that is to say, inconsistent with any of its own provisions; inconsist.
ent with its 112th section; inconsistent, as a consequence, with the
acts of February, 1884. Can this 112th section, adopting the Feb.
ruary law, stand and be enforced without rendering null and wholly
inoperative the third section of the act of January, 1882, which pro
vides for the verification of coupons and for their reception by the
state in payment of license taxes? The two laws are utterly repug-
nant to and radically inconsistent with each other. A formal repeal
was hardly necessary, inasmuch as the law of 1882 was already com-
pletely nullified as to license taxes. Yet the 114th section of the
law of March gives it the coup de grace by repealing it in terms, and
thereby abolishing, as to license faxes, the proceeding by summary
petition which the law of 1882 gave to license tax-payers who wished
to pay their taxes with verified coupons. The law giving this sum-
mary remedy in the state courts being abolished, it follows that this
procedure, ipso facto, ceases to be admissible in the federal courts.

It may be suggested that a repealing clause, embodied in an un-
constitutional act, may itself be unconstitutional by reason of the
association in which it is found. The authorities on the subject,
however, are to the contrary of this. Judge CoorEY says, in his Con-
stitutional Limitations, (3d Ed. p. 186,) that “where the repealing
clausein an unconstitutional statute repeals all inconsistent acts, the
repealing clause is to stand and have efféet, notwithstanding the in-
validity of the rest.” See, to the same effect, Dwarris, St. (Potter’s
Ed. of 1874,) p. 154.

The present proceeding must, therefore, be dismissed for want of
jurisdiction in this court to entertain it; and it is so ordered.

See Baltimore & O. R. Co, v. Alien, 17 FED. REP, 171, and note, 183.—[ED.

Note BY JUDGE HUGHES.

The proposition, stated arguendo in the foregoing opinion, that a citizen
may sue his own state in a circuit court of the United States, on a right given
him by the constitution of the Union, of which his state has deprived him,

v.20,n0.7—27
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has naturally givén rise to much discussion in Virginia, where there has been
recent legislation taking away or affecting the right which she had granted
of paying state taxes in coupons cut from her public bonds. In consequence
of that dictum many suits have been already brought, and many more are
likely to be brought, directly against the state in the United States circuit
courts held in the judicial districts of Virginia. It is therefore proper that
a more detailed statement of the grounds of the opinion should be appended
to, it. . ‘ .

.. The proposition that a citizen, who has been injured in a constitutional right
by his own state, may sue that state in an inferior federal court is & novel if
not a startling one. It is probable that such a suit has never before been
brought. Tt 'is eertain that it could not have been brought before the pas-
sage of the judiciary act of March 3, 1875, (Supp. Rev. St. 173, and 18 St.
470;) yet the language of section 2 of article 3 of the constitution of the
United States seemns to extend the judicial power of the United States to such
suits, That language is that this power shall extend to “all cases in law and
equity ‘arising under this constitution, the laws of the United States, and
treaties;™ ete. There 18 not, in the clause itself, or in any other provision of
the constitution, an exception from this grant of suits brought against states
by their own citizens. It is true that the second paragraph of the same sec-
tion of the constitution provides that, in cases in which a state shall be a
party, the supreme court of the United States shall have original jurisdiction;
and Mr. Alexander Hamilfon, in the eighty-first number of the Federalist,
indicated the belief that the jurisdiction granted by this elause was intended
to be an exclusive “original jusisdiction.”  But the first congress, that of 1789,
construed the grant otherwise in section 13 of the first judiciary act; and
the supreme and circuit courts of the United States have in repeated decisions
held that the constitution, in giving original jurisdiction to the supreme court
of causes in ‘which states are parties, did not intend that that jurisdiction
should be exclusive. - These decisions are reviewed in the very recent case
of Ames v. Kansas, 111 U. 8. 449, and 4 Sup. Ct. Rep. 437, in a decision in
which the supreme court.of the United States reiterated that proposition.

Section 2 of article 3 of the constitution having granted the jurisdiction
under consideration, the only question i3 whether congress by legislation has
authorized the federal courts to exercise it. ~Let it be borne in mind that as
to the appellate jurisdiction of the supreme court, and all the jurisdiction of
the circuit and district courts of the United States, the constitution does not,
proprio vigore, confer jurisdiction, but has granted a large fund of it which
congress may or not bring into exercise. "Although congress was slow to
utilize all the jurisdiction authorized by the constitution, yet, since 1875, it
may be said to have well nigh brought the whole into requisition.

As early as 1789 congress granted appellate jurisdiction to the supreme
court in all cases aathorized by section 2 of article 8; that is to say, by the
twenty-fifth section of the judiciary act of 1789, (now modified into section
709, Rev. St.,) congress authorized the supreme court to review on appeal all
judgments and decrees of the courts of highest resort in the states, in cases
where is drawn in question the validity of any statc statute alleged to be re-
pugnant to the constitution, or to a law or to a treaty of the United States,
in which the decision of such court was in favor of the validity of such state
statute. This is but the gist.of the principal clause of the section, which is
very comprehensive in its grant of jurisdiction. The effect and intent of
this section, as affecting suits brought against their own states by citizens
appealing under it to the supreme court of the United States, was carefully
discussed by Chief Justice MARSHALL in the case of Coken v. Virginia, 6
Wheat. 878 ét seq., extracts from which are given below. The learned chief
justice maintained in that case, as early as 1821, that under the section of the
constitution which we are considering, as put in force by section 25 of the judi-
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ciary act of 1789, a citizen might sue his own state by appeal in the supreme
court of the United States, when deprived by her of a constitutional right.

1t was not until the passage of the judiciary act of March 3, 1875, that con-
gress gave to the circuit courts of the United States jurisdiction, as author-
ized by section'2 of article 3, of all cases arising under the constitution, or a
law or treaty of the United States. In this act such jurisdiction was given
without exception as to the parties to suits, or their character. The act of
1789 had given jurisdiction to the supreme court in all cases of this class,
without respeet to amounts (which might be ever so small) or as to parties.
The jurisdiction given by the act of 1875 to the circuit courts is equally with-
out exception as to parties, but as fo-amounts is limited to suits where the
matters in controversy are not less than $500 in value. The effect and in-
tent of the act of 1875, in respect to states or parties, was discussed with care
by Chief Justice WAITE in the case, before mentioned as very recently de-
cided, of Ames v. Kansas, extracts from which are given below.

First, let us see what was said on the question whether a citizen could sue
his own state in a federal court for a federal right of which she had deprived
him, in the case of Cohen v. Virginia. The state of Virginia had proceeded
against her own citizen in one of her own courts by indictment, and deprived
him of a right given him by a law of congress. Whereupon the citizen sued
the state by appeal in the supreme court of the United States, under section
25 of the judiciary act of 1789. One of the objections urged against the ju-
risdiction was that a state was a party. Chief Justice MARSHALL, among
other things, said, (page 378:) “The first question to be considered is whether
the jurisdiction of this court is excluded by the character of the parties, one
of them being a state and the other a citizen of that state. 'The second sec-
tion of the third article of the constitution defines the extent of the judicial
power of the United States. It gives jurisdiction to the courts of the Union
in two classes of cases. In the first their jurisdiction depends on the charac-
ter of the cause, whoever may be the parties. This class comprehends all
cases in law and equity arising under this constitution, the laws of the
United States, and treaties made under their authority. This clause extends
the jurisdiction of the court to all cases described, without making in its
terms any exception whatever, and without any regard {o the condition of
the party. If there be any exception, it is to be implied against the express
words of the article. In thesecond class the jurisdiction depends entirely on
the character of the parties.”

On page 391 of the opinion this passage occurs: “It is to give jurisdie-
tion, where the character of the parties would not give it, that the important
part of the clause which extends the judicial power to all cases arising under
the constitution and laws of the United States was inserted. If jurisdietion
depended entirely on the character of the parties, and was not given where
the parties have not an original right to come into court, that clause would be
mere surplusage.”

Page 832: The judicial power of the United States “is authorized to decide
all cases of every description arising under the constitution or laws of the
United States. From this general grantof jurisdiction no exception is made
of those cases in which a state may be a party. When we consider the situa-
tion of the governmentof the Union and of a state, in relation to each other;
the nature of our constitution; the subordination of the state government to
that constitution; the great purpose for which jurisdiction over all cases aris-
ing under the constitution and laws of the United States is confided to the
judicial department,—are we at liberty to insert, in this general grant, an
exception of those cases in which a state may be a party? Will the spirit of
the constitution justify this attempt to control its words? We think it will
not., We think a case arising under the constitution or laws of the United
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States is cognizable in the courts of the Union, whoever may be the parties.
T T

Page 383: “The constitution gives to every person having a claim upon a
state a right to submit his case to the courts of the nation. However unim-
portant his claim may be, however little the community may be interested in
its decision, the framers of our constitution thought it necessary for the pur-
poses of justice to provide a tribunal, as superior to influence as possible,
in which that claim might be decided. Can it be imagined that the same per-
sons considered a case involving the constitution of our country and the maj-
esty of the laws, questions in which every American citizen must be deeply
interested, as withdrawn from this tribunal because a state is a party?
® & K»

Page 390: “It has been urged, as an additional objection to the jurisdic-
tion of this court, that cases between a state and one of its own citizens do
not come within the general scope of the constitution, and were obviously
never intended to be made cognizable in the federal courts. * * * [t
may be true that the partiality of the state tribunals, in ordinary controver-
sies between a state and its citizens, was not apprehended, and therefore the
judicial power of the Union was not extended to such cases; but this was not
the sole nor the greatest object for which this department was created. A
more important and much more interesting object was the preservation of
the constitution and laws of the United States, so far as they can be pre-
served by judicial authority; and therefore the jurisdiction of the courts of
the Union was expressly extended to all cases arising under that constitu-
tion and those laws. If the constitution or laws may be violated by proceed-
ings instituted by a state against its own citizens, and if that violation may
be such as essentially to affect the constitution and the laws, such as to arvest
the progress of government in its constitutional course. why should these
cases be excepted from that provision which expressly extends the judicial
power of tha Union to all cases arising under the constitution and laws?
After bestowing on this subject the most attentive consideration, the court
can perceive no reason, founded on the character of the parties, for introduc-
ing an exception which the constitution has not made; and we think that
the judicial power, as originally given, extends to all cases arising under the
constitution, or a law of the United States, whoever may be the parties.”

This language is too explicit to admit of doubtful interpretation. So far as
the authority of Chief Justice MARSHALL can establish it, the doctrine is true
that the constitution does authorize a ecitizen to sue his own state in a federal
court for a right given him by the constitution or a law of the United States
of which his state has deprived him.

The language of the court in the late case of Awmes v. Kansas is equally as
explicit. It refers to and adopts the language of Judge MARSHALL in Cohen
v. Virginia. That was a case in which Kansas had sued its own citizen (a
rallway company) in one of its own courts to question a right claimed by the
company under a law of congress. The company removed the case into the
circuit court of the United States, under the act of March 3, 1875. On de-
nial by this court of a motion to remand, appeal was taken by the state to the
supreme court of the United States. As to the removal, the company was in
the relation of actor or plaintiff, and the state in that of defendant. The
question was whether the federal court could take cognizance, as against the
state and against her will, of a suit in which the state was a party. The su-
preme court, following the reasoning of Judge MARSHALL in Cohen v. Vir-
ginia, held that the circuit court had, after removal, rightful cogunizance of
the suit. After discussing at length the question whether, in the second par-
agraph of section 2, art. 3, of the constitution, which gives “original juris-
diction” to the supreme court of cases in which a state is a party, it was in-
tended thrat that jurisdiction should be exclusive, and after reviewing section
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13 of the judiciary act of 1789, and the cases in which the contrary view had
been held, Chief Justice WAITE, in the concluding paragraphs of the decis-
ion, said:

“In view of the practical construction put upon this provision of the con-
stitution by congress at the moment of the organization of the government,
and of the signiticant fact that from 1789 until now no court of the United
States has ever, in its actual adjudication, determined to the contrary, we are
unable to say that it is not within the power of congress to grant to the in-
ferior courts of the United States jurisdiction in cases where the supreme
court has been vested by congress with original jurisdiction. It rests with
the legislative department of the government to say to what extent such
grants shall be made. * * * We are unwilling to say that the power
does not exist.

“It remains to consider whether jurisdiction has been given to circuit
cowrts of the United States in cases of this kind. As has been seen, it was
not given by the judiciary act of 1789, and it did not exist in 1873, when the
case of Wisconsin v. Duluth, 2 Dill. 406, was decided by Mr. Justice MILLER
on the circuit. But the act of March 3, 1875,¢.157, (18 8t.470,) ¢ to deter-
mine the jurisdiction of circuit courts, and to regulate the removal of causes
from the state courts, and for other purposes,’ does, in express terms, provide
that «the circait courts of the United States shall have original cognizance,
concurrent with the courts of the several states, of all suits of a civil nature,
at common law or in equity, * * * arising under the constitution or
laws of the United States;’ and also that suits of the same nature, begun in a
state court, may be removed to the circuit courts. * . % * The only ques-
tion we have to consider, therefore, is whether suits cognizable in the courts
of the United States on account of the nature of the controversy, and which
need not be brought originally in the supreme court, may now be brought in
or removed to the circu.t courts, without regard to the character of the par-
ties. All admit that the act does give the requisite jurisdiction in suits where
a state is not a party; so that the real question i3 whether the constitution
exempts the states from its operation. The same exemption was claimed in
Cohen v. Virginia to show that the appellate jurisdicfion of this court did not
extend to the review of the judgment of a state court [rendered] in a suit by
a state against one of ifs own citizens; but Chief Justice MARSHALL said:
[here quoling some of the passages already quoted above.] The language of
the act of 1875, in this particular, is identical with that of the constitution,
and the evident purpose of congress was to make the original jurisdiction of
the circuit courts co-extensive with the judicial power in all cases where the
supreme court had not already been invested by law with exclusive cogni-
zance. ¥ % % The judicial power of the United States extends to all cases
arising under the constitution and laws, and the act of 1875 commits the ex-
ercise of that power to the circuit courts. It rests, therefore, on those who
would withdraw any case within that power from the cognizance of the
circuit courts, to sustain their exception on the spirit and true meaning of
the act, which spirit and true meaning must be so apparent as to overrule the
words its framers have employed. To the extent that the words conflict with
other laws giving exclusive jurisdiction to this court, this has been done, but
no more.”

The court accordingly gave judgment sustaining the jurisdiction of the
eircuit court of the United States in Kansas to hear and decide the case.

Can there be any doubt that this language of Chief Justice WAITE as con-
clusively settles the question under consideration as to the circuit courts, as
that of Chief Justice MARSHALL did as to the appellate jurisdiction of the
supreme court? There certainly eannot be. 8till, the maxim remains true
that a sovereign state cannot be sued except in a manner and in a forum con-
gsenfed to by itself. DBut let it be remembered that the conslitution of the
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Union is no more nor less than a grant by the states to the Union of the
powers which it enumerates. And the very question which we have been
discussing is whether or not section 2, art. 5, is a grant of the power and
jurisdiction under consideration. If it is, as is held by the two chief justices,
then the state of Virginia has consented to be sued in the federal courts in
the cases embraced by that section, and the question is at end.

SorviEneERG-BoeckeLEr Liumeer Co. and others v. Towx or Hay-
warD and others.

C. N. Nrrsoxn Lumser Co. and another ». Towx or LorraiNe and
another.

(Circudt Court, W. D), Wisconsin. March, 1884.)

1. CoLLECTION OF TAXES—INJUNCTION TO RESTRAIN—JURISDICTION OF UNITED
Stares CourTs—How ESTABLISHED.

In order to enable a federal court to enjoin the collection of state, county,
and municipal taxes, it must proceed upon clear and established principles of
equity jurisdiction.

2. EQUITY—INTERFERENCE OF, TO PREVENT MULTIPLICITY OF SUITS-—~IRREPARABLE
INJURY—CrLOUD OXN TITLE.

Equity will not interfere except in special cases, as of fraud, to save a multi-
plicity of suits, or prevent irreparable injury, or a cloud upon title to land.

8. JURISDICTION—NOT CONFERRED BY JOINDER OF CLAIMS INSUFFICIENT IN AMOUNT
T0 LARGE ONES. !

‘When claims are not of sufficient amount to give a court jurisdiction if suits
are severally brought, a court will not gain jurisdiction by joining them with
other claims sufficient in amount. Courts of equity cannot wrest jurisdiction
from courts of law because there is more than one plaintiff severally interested
in & controversy. :

. MULTIPLICITY OF SUITS.

Many actions by different plaintiffs, when an action at law will settle a con-
troversy as to each, is not what is intended by a multiplicity of suits.

. EQurry—MUuLTIPLICITY OF SUIts—PARTIES CANNOT BASE RicHTS ON RIGHTS OF
THIRD PERSONS.

‘Where no oneof a number of complainants stands in danger of a multiplicity
of suits, they cannot complain that a third person must have a suit in order to
obtain his legal rights.

6. Taxes—UNJUST ASSESSMENT—REMEDY AT LaAWw.

‘Where a tax is unjustly assessed, a complainant has an adequate remedy at

law by paying the tax and suing to recover the amount so paid. .

'S

o

In Equity.

Clapp & Macartney, for complainants. I. N. & J, W. Castle and
Fayette Marsh, of counsel.

Marshall & Jenkins, for defendants. Gregory & Gregory, of coun-
sel.

Buxw, J.  These cases are brought by complainants, being natural
persons and corporations, citizens of Minnesota and Missouri,—one
against the town of Hayward, in Sawyer county, and one against the
town of Lorraine, in Polk county, Wisconsin,—to obtain a perpetnal



