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the year 1882 was the plaintiff advised that any adverse right or title
was claimed by any one under that conveyance. Under these cir-
cumstances I do not think the plaintiff can be charged with laches to
defeat his suit.

In reference to the claimed defect of parties defendants, it is suffi-
cient to say that Henry and Snow are not necessary parties, and it
is not a ground of demurrer on the part of these defendants.

The demurrer must be overruled.

Grices v. Sr. Croix Co. and others.

(Ciroust Court, W. D. Wisconsin. 1884.)

1. Invarip Tax—Rev. St. Wis. 1878, § 1063 —-FATLURE oF AssEssorR To CoMPLY
WITH STAY OF PROCEEDINGS—REV. S1. Wis. 1878, § 1210.
‘Where an assessor does not annex to the assessment roll theaffidavit required
by section 1063, Rev. St. Wis. 1873, the tax is invalid, and it is the duty of a
court to stay all further proceedings in the cuse until a reassessment can be
made. Rev. St. Wis. 1878, § 1210,

2. SAME—APPEARS BY ADMISSION UPON RECORD—REV. ST. Wis, 1873, § 1210—Sray
OF PROCEEDINGS.
Section 1210, Rev. St. Wis. 1878, relating to stay of proceedings, applies to
cases where the fact of the invalidity of a tax appears by an admission upon the
record.

In Equity.

John C. Spooner, for complainant.

R. H. Start, for defendant.

Bunw, J.  This action is brought by Chauncey W. Griggs, a citizen
of Minnesota, against the county of St. Croix, in the state of Wiscon- "
sin, and James A. Mapes, the county treasurer thereof, to enjoin the
sale of a large quantity of lands for the payment of the taxes assessed
thereon in the town of Emerald, in said county, for the year 1882,
and to have such taxes, amounting to the sum of $1,912.16, declared
void, and the lands upon which they were assessed, lying in said town
of Emerald, declared free from the lien and payment thereof.

The bill of complaint sets up a very great number of defects in the
assessment of the said lands, going to the groundwork thereof, and
rendering such assessment void. Among many other defects and
irregularites, it is alleged that the assessor wholly failed to assess the
lands upon view, as the law required, and that he made the assess-
ment without any knowledge of the value; that all the said lands were
wild and uncultivated ; that they presented a great variety of surface,
some being broken and hilly and of liftle or no value, while. ofhers
were level and fertile, well timbered, and valuable for agricultural pur-
poses; and that the assessor valued them all arbitrarily and at nearly
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uniform rates, without reference to the difference in value thereof,
and without reference to the difference in location, quality of soil, or
the improvements, or quantity of standing timber; that said assessor
intentionally, and for the purpose of discriminating against the plain-
tiff and in favor of the residents of said town, valued a large portion
of said lands at more than their actual value; and intentionally and
fraudulently made a distinetion in said assessment against the plain-
tiff and other non-residents, for the purpose of making them pay
more than their just proportion of the taxes; that the assessor did not
annex to the assessment roll the affidavit required by section 1063 of
the Revised Statutes of Wisconsin.

The defendants by their answer, which is verified, deny all of the
allegations of the bill except the last above-named, but expressly ad-
mit that the assessor of the town did not annex to the assessment
roll the affidavit as required by the statute. The answer was filed and
served on September 1, 1883. Afterwards testimony was taken in the
case before an examiner upon the various issues, and the cause now
comes on for hearing upon bill and answer, and upon the testimony
taken.

The complainant wholly fails to make any case except upon the one
question so admitted in the answer,—that the assessor failed to annex
his affidavit,~but he asks for judgment upon that admission. The
testimony for the defendants shows that the assessment was legally
and fairly made in all respects, except in the failure of the assessor to
annex the affidavit to the assessment roll, and that this omission arose
from inadvertence on the assessor’s part, and from his not supposing
that the law required it of him, and under these circumstances it is in-
sisted by defendant’s counsel that the omission furnishes no reason for
holding the tax invalid or inequitable. The court is of opinion that
within the rule laid down by the supreme court of Wisconsin in Marsh

'v. Sup'rs Clark Co. 42 Wis. 502, this defect goes to the groundwork
of the tax 8o as to render the entire assessment invalid. I am well
aware that there are many authorities—probably the weight of author-
ity upon the question outside of the state is the other way. But it is
not desirable that there should be one rule in the state court and an-
other in this court, under the same statute; and the case is one where
this court will follow the decisions of the state court. I therefore
hold that the assessment of the lands for the year 1882, upon which
the tax in question was founded, was invalid, for the reason before
stated. :

There were several other questions discussed on the argument, but
the only remaining question I care to notice is whether it is the duty
of the court to stay all further proceedings in the case until a re-
assessment can be made. It is contended by the defendant county
that this should be done in case the court is of opinion the assess-
ment is void; while the plaintiff contends that it is not a case coming
within the meaning of the statute. The section containing the pro-
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vision is section 12105, Rev. 8t., the main portion of which is as fol-
lows:

“In all actions heretofore tried upon issue joined in any of the courts of this
state, in which it shall be sought by either party to avoid or set aside, in
whole or in part, any assessment, tax, or tax proceeding, for any of the causes
mentioned in section 12106 of these statutes, if the court shall be ot the opin-
ion, after a hearing in that behalf had, that, for any reason affecting the ground-
work of the tax, and affecting all the property in any town, village, eity, or
county, said assessment, tax, or tax proceeding should be set aside, it shall
immediately stay all proceedings in such action, and in all other actions
brought to set aside such tax in such town, village, or city, until a reassess-
ment of the property of said town, village, or city can be made.”

It is contended by plaintiff's counsel that, as the fact appears by
admission upon the record, and not by the finding of the court upon
an issue joined thereon, the statute does not cover the case. ButIam
of opinion it does, and that the case comes within the letter as well as
the intent and meaning of the statuate. In two cases before the su-
preme court, that court has reversed the judgment below, because the
court rendering it did not stay the proceedings until a reassessment
should be made. See Kingsley v. Bd. Sup'rs Marathon Co. 49 Wis.
649; S. C. 6 N. W, Rep. 317; Clarke v. Lincoln Co. 54 Wis. 580;
8. C. 12 N. W. Rep. 20.

In Potter v. Brown Co. 56 Wis. 272, 8. C. 14 N. W. Rep. 375, the
court held the statute inapplicable in case where judgment went by
default. But that is not an authority here. There was no issue joined
in that case, and no hearing or frial or judicial examination of theis-
sues between the parties.

In the case at bar there i8 an issue joined. There is an issue of
fact; and the admission in the answer raises an issue of law, also, that
has been fully argued, and which the court is called upon to determine.
And the court is of opinion, in the language of the statute, after a
hearing in that behalf had, that, for a reason affecting the ground-
work of the tax, and affecting all the property in the town, said assess-
ment be set aside. There was an issue both of fact and law,and a hear-
ing and trial thereon, followed by the opinion and determination of the
court, and every inch of fhe case has been contested. I think the
case comes within the language, as well as the meaning and intent, of
the provision. Certainly, I can conceive of no good reason why the
court should not order a stay in such a case as well as in one where
there is a complete issue of fact joined upon all the allegations of the
bill, and the principal contest and trial is upon an issue of fact in-
stead of one mainly of law, and a finding of such issues from the
evidence wholly, instead of finding them partly from the admissions in
the answer. The answer was under oath, and the admission was
made because the truth required that it should be made; but the de-
fendant, as a matter of law, denies that any such effect should be
given to the admission as was claimed for it upon the hearing, rely-
ing upon the evidence that such omission was not made designedly
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or willfully, and that the assessment was in fact fair and equitable.

The court holds the assessment invalid, and orders a stay of pro-
ceedings in the case until a reassessment may be made according to
the provisions of section 12105, Rev, St., and subsequent amendments
thereto,

Hare v. Contiventar Lire Ins. Co.

(Céreuit Court, D. Vermont. May 23, 1884.)

Lrre INsURANCE CoMPANY—DIVIDENDS—PoLICY OF DIRECTORS—FATLURE TO AN-
SWER—CONFESSION OF BILL,

When the question in a suit in equity, as shown by the bill, is whether the
policy of the directors of an insurance company in declaring dividends has been
lawful and right, and the defendant fails to answer this question after repeated
allowances of exceptions for failure to answer the point, the orator is entitled to
take the bill as confesscd, so far as this poiat is concerned.

In Equity.

Gilbert A. Davis, for orator.

Charles W. Porter, for defendant.

WaegLER, J. The defendant has not yet answered and set forth
its profits during the years in question out of which dividends were
or might have been declared, nor any reason for not setting them
forth. It hasstated the policy of its directors in respect to dividends,
and their reasons for adopting the policy which they did adopt; but
those matters were not what were required for answer, nor the subject
of the exceptions. The defendant assumed to make profits from its
assets derived from premiums paid by policy-holders, in which some
or all of the policy-holders were entitled to participate by way of divi-
dends, and the orator was among those so entitled. The answer
and its amendments show that the directors made dividends, but does
not show the amount of profits from which the dividends were made.

“To make such dividends there must have been an ascertainment of
the profits of the company as a basis of the dividends. This basis,
as ascertained by the directors, with the declaration of dividends by
them, would or should be matters of record, and be very easy of state-
ment from the records. It is not shown that those are not full and
complete records in all these respects ready to be answered from.
The course and policy of the directors may have been lawful and right,
and may not. Whether so or not, is not the question now. The ora-
tor is entitled to a statement of the facts in the answer as a part of
his case as made and charged by his bill. This statement is not
forthcoming after repeated allowance of exceptions to the want of
these plain and obvious facts. The exceptions are substantially the
same as those allowed before, and under the sixty-fourth rule in




