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der these circumstances, there can be no infringement. It is well
seftled that & claim for a combination is not infringed unless all of
the elements composmg the combination, or ‘equivalents therefor, are
employed.

Tee La Faverre Lawms.
{District Court, W. D. Wisconsin. 1884.)

1. CoLrisioN — LiBEL — BURDEN OF PRoOF — FAILURE To CoMPLY WITH Law—
DaMaGES.

‘When the law provides that lights shall be carried by barges at certain hours
and in certain positions, and a barge is run into which has not complied with
the law, the burden of proof is upon the owners of the barge, in a libei for dam-
ages, to show that the damage did not result from the failure to comply with
the law, and they cannot recover unless they so show.

2. BAME—DRROGATION oF Law—CUSTOM.
A custom cannot be set up in derogation of the strict requu‘ements of alaw,
by those whose duty it is to comply with the law.

In Admiralty. :

John J. Cole, for libelant.

Wing & Prentiss, for respondent.

Bunx, J.  This is a libel brought by Jacob Richtman against the
steam-boat La Fayette Lamb to recover damuges sustained in the
sinking of a barge loaded with stone through a collision between the
said steam-boat and said barge upon the Mississippi river near Island
No. 69, above Winona, on October 8, 1879. The libelant was engaged
in carrying stone from Fouuntain City, Wisconsin, down the Missis-
sippi river to the government works at Argo island, a little above Wi-
nona, and on the occasion when the collision oceurred had the two
barges loaded with stone in tow of the steam-boat Express, Capt.
Peter E. Schneider being in charge, taking them down the river after
dark on the evening of October 8, 1879, to deliver at Argo island.
The steam-boat La Fayette Lamb was a raft-boat engaged in mak-.
ing regular trips between Beef slough, in Wisconsin, and Clinton,
Jowa. The collision occured near Island No. 69, on the Wisconsin
side, about 9 or 10 o’clock of a rather dark night.

Capt. Schneider testifies that he had his signal lights on the Ex-
press, one red and one green; that he first saw the Lamb when the
Express was crossing from one side of the river to the other, and
waited for the Lamb to blow the signal, but that she came pretty
close without blowing, and that then he (Schneider) blew a signal
for the Lamb to keep to the right, and that then the Lamb was far
enough off to keep away from a collision; that it was the duty of
the ascending boat to signal first, but the Lamb did not signal nor
answer the signal of the Express. There were no lights at all upon
either of the barges which projected about 25 to 30 feet in front of
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the Express’ bow. But after Capt. Schneider blew his signal, and
just before the collision occurred, he sent & man with a lantern upon
the bow of the larboard barge, who held the light he carried in front
ag high as his breast. The barges were heavily loaded with stone, so
that they came but about two feet above the water. Capt. Schneider
testifies that, instead of going to the right, as signaled, the Lamb
went to the left, and in passing collided with the starboard barge at-
tached to the Express, striking the forward starboard corner of the
said barge near its bow; that when he observed that the Lamb was
taking the left, he ordered the man with the lantern from the larboard
to the starboard barge, where he arrived just before the collision oc-
curred; and that the barge sunk in about five minutes from the time
it was struck, about five {o seven rods from Island No. 69. It was
afterwards raised by libelant, but was damaged and the stone lost.
Capt. Schneider says the collision occurred seven or eight minutes
after he first sighted the Liamb. He also testifies that when the
Lamb did not answer his signal he stopped the engines of the Express,
and commenced backing, and almost stopped; that when he first
saw the Lamb, the Express was hugging the west shore of Island No.
69; and that the Lamb was aiming straight across the river from Argo
island, on the west or Minnesota side;. but that there was room
enough for the Lamb to have passed the Express to the right, and be-
tween the Express and Island No. 69. Again, Capt. Schneider says
that the Lamb changed her course when he blew the whistle; that
the Lamb was then coming straight up the stream before she went
across the bow of the Express; that she was coming right for the
Express, but changed her course, and went to the left instead of the
right; and that the Express was headed straight down the river.

The testimony of Charles Moeckel, a fireman on the Express, cor-
roborates that of Schuneider in most respects, and tends to show that
the Express was headed straight down the river, which runs south at
this point; and that the Lamb, in crossing her bow to the left, ran
into the barge when the Express was backing, the Lamb striking the
barge about the center of the Lamb; and that the Lamb did not change
her speed from the time she was first sighted until the collision oe-
curred. He testifies, also, that the lights on the Express were properly
displayed and in good shape, though the red ligcht was not as bright
as usual. He thinks before the whistle blew the Lamb was going to
the right of the Express, but then changed to the left, crossing the
Express’ bow and striking the starboard barge of the Express. This
witness says he cannot state whether the IExpress was stopped or not,
but that her headway was checked by reversing the engines.

The tendency of the testimony from the La Fayette Lamb is quite
different. From this it appears that Thomas C. Withrow was at the
time acting as pilot and lookout upon the Lamb; that, as he was
crossing over from Argo island fo Island No. 69, he heard a boat
whistle; that he looked and discovered a boat coming towards the



THE LA FAYETTE LAMB. 331

Lamb in a form which he describes as an angle of some 45 degrees,
headed out from the shore towards the middle of the channel, about
200 feet away from the Lamb, above and to the right of the Lamb.
He says that he saw but one very dim red light, and that they had
no time to answer the signal; that he saw many other lights up the
river, and one on a raft on the opposite side; and that he was looking
at those lights, when the whistle first blew, to see whether they were
coming or not. Says he had no warning of the Express before, she
being under the shadow of the shore, and the night so dark he could
not distinguish a boat unless there was a light to show it. He says
there were no lights on the barges and but one on the Express; that
when he heard the whistle he rang to reverse the engines and back;
that the Lamb was straight up and down the river, going straight up;
and that the Express was lying crosswise and quartering nearly across
west of the river; that the signal one whistle indicated to go to the
right, but he could not have done so0, and that was why he stopped
the boat and reversed her. He says they collided with him; that the
starboard barge struck the Lamb midships on the starboard side;
that the Express was from 200 to 300 feet from the east side out in
the channel, off Island No. 69, at the time the collision occurred; that
the Lamb was to the left or west side of the channel, and clear out
of the way, as far as he could get handily, and that if the Express
had been headed properly she would not have struck the Lamb, and
that there was ample room for the Express to have passed; that if
the Express had given direction to the Lamb to take the left, the col-
lision would have been avoided. He says he did not see the barges
at all until after the collision, and that in the Lamb’s position they
should have seen both lights, but that he don’t think the Express had
any green light lit; that it was one-half minute from the time of the
whistle to the collision. BSays the Lamb did not change its course,
and had no time to do so; that the Express was going out from the
bank, perhaps endeavoring to take the right, according to the signal;
that the channel there was about 300 feet wide; and that a good chan-
nel runs close to the bank of Island No. 69. He says the Lamb was
not going towards the Express, but the Express was headed, as above
stated, towards the Lamb.

Frank Hufman, who was second engineer on the Lamb, was on
wateh at the time of the collision. Says they were within 200 feet when
he heard the whistle; that he went into the engiue-room, and the beil
rang to stop and back, and that about the time the Lamb got to back-
ing the boat hit; and it was not more than a minute from the time of
the whistle to the collision. His testimony, and the other testimony
from the Lamb, corroborates that of Capt. Withrow as to the position
of the boats in the channel when the accident occurred. Says he could
see no barges, but that the Express had two lights, both dim; but that
there was none on the barges. He says if the bow of the Express had
been straight down the river she would not have hit the Lamb; that
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the Lamb was going about seven miles an hour. The captain of the
Lamb, L. B, Hanks, was in bed and got up when the collision hap-
pened. .

The evidence is very conflicting; and allowing both boats and the
barges to have been properly manned and lighted, it would be a mat-
ter of great difficulty, from the testimony, to determine on which side
the fault is shown to be, or whether it was not a casualty, without
fault on either side. But I am inclined to think there are principles,
of law that will determine the case without deeiding upon the mere
weight of conflicting evidence. If there were any fault on the part
of the Lamb which should make her responsible for the sinking of
the barge, I think it must be a want of vigilance in discovering the
Kxpress in time to have avoided a collision. I think, from all the
evidence, that the officers of the Lamb, as soon as the whistle of the
Express was blown, did all they reasonably ecould to avert the danger,
and if there was any fault it was in not keeping a sufficient vigilant
watch and lookout to discover any danger that might be approaching
in time to avoid it. But the engineers, or one of them, was on watch,
and the pilot, Withrow, who was at the steerage at the time, was also
on the lookout from the pilot-house; but neither of them discovered
the existence or proximity of the Express or barges until it was prob-
ably too late to avoid a collision. Why did they not discover the
Express and barges? Ii might be because they were not sufficiently
attentive and vigilant in their respective stations, or it might be be-
cause the Express, or the barges she had in tow, were not properly
lighted. By rule 10 of the board of superintending inspectors, it is
required that all barges, when towed by steamers and navigated be-
tween sunset and sunrise, shall have their signal lights, as required
by law, placed in a suitable manner in the starboard bow of the star-
board barge and in the port bow of the port barge, which lights shall
not be less than 10 feet above the water.

There is considerable doubt raised, even by the testimony from the
Express, whether her own gignal lights were in proper condition. I
think the evidence as a whole shows that one of them, if they had
two lights displayed, was very dim. DBut there is no claim that the
law requiring a fixed light upon each barge was complied with. To
send a man with a lantern upon a barge when danger has already
become imminent, is no equivalent for having a fixed and permanent
light at least 10 feet above the water. It was proved before the ex-
aminer, by the libelant, against the objection of the defendant, that
it was not the custom on the Mississippi river to have a permanent
light upon barges. But those whose duty it is to provide such lights
for the benefit and safety of navigation cannot set up a custom in
defiance of the plain requirements of the law, and if they do so they
invite the law upon their own heads. And in case of a collision hap-
pening under such circumstances, the burden is upon the party so
failing to comply with the law to show that such failure did not cause
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the damage. Wauring v. Clarke, 5 How. 465; The Cherokee, 15 FED.
Rep, 119; The Oder, 13 Fep. Rep. 272.

In this case the libelant has not shown that his failure fo provide
permanent lights upon the barges did not cause the aceident, or that
the collision would have occurred if such lights had been provided.
On the contrary, it seems altogether probable, from the testimony,
that if lights had been displayed in proper place upon the two barges
that the collision would not have happened. It is evident the law in
this case is much more reasonable than the proved custom of disre-
garding it. These flat-boats, heavily loaded with stone, but two feet
above the water, and projecting 25 or 30 feet ahead of the steamer
upon either side, out into the darkness of night, would seem fto invite
the very sort of danger which came in this case, and the need of hav-
ing them well and sufficiently lighted, as the rule requires, seems ob-
vious.

Libel dismissed, with costs.

Tee Georae Heaton. (Two Cases.)

(District Court, D, Maryland. May 15,1884.)

SrowseE—DAMAGE TO CARGO,

The claimants of the ship having proved a succession of severe storms, and
having proved that the cargo was stowed with customary care and skill by ex-
perienced stevedores, %eld, on the evidence, that the libelants had not sup-
ported the onus of showing affirmatively that by proper attention to the stow-
Ing the damage to the cargo might have been avoided.

In Admiralty,

Cowen & Cross, for libelants.

Stirling & Thomas, for respondents.

Morris, J. This is a question of responsibility for a very consider-
able damage to a cargo of steel-wire rods, which the libelants seek to
charge upon the steam-ship George Heaton, on aceount of alleged neg-
ligent stowage, and which the claimants of the steamer allege was
solely caused by the force of the storms which the ship encountered on
the voyage, and which they contend caused the damage, notwithstand-
ing the goods were stowed in a careful and proper manner. The fact
that the goods were damaged during the voyage is established, and the
burden is upon the claimants of the steamer, in order to exculpate
themselves, to prove the defense they have set up. The ship took the
steel-wire rods on board in good condition (except some fresh-water
rust) at Rotterdam, and sailed thence, as was the understanding, for
Newecastle-on-the-Tyne, where she took on the balance of her cargo,
and sailed thence to Baltimore, to which port the wire rods were con-
signed. The cargo consisted in all of 700 tons pig-iron, 221 tons of
soda crystal and soda-ash, 33 tons of bags, about 41 tons of sheep-
wash, and 1,025 tons of steel-wire rods, in coils. The steel-wire rods




