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patented process. The claims are made upon the invention described
in the specification, and are to be construed with reference to that.
The process there described begins with the application of steam from
without to the coffee; these claims, therefore, must refer to steam so
applied. The patented process is the application of steam and heat
to the coffee in its uncured condition; the defendants’ process is the
application of heat only to the coffee in that condition. The steam
cannot be omitted and the process be the same. Russell v. Dodge,
93 U. 8. 460. Upon this construction the patent may be sustained,
but the defendants are not shown to infringe. If the patent should
be construed to cover the application of heat only to coffee in a close
compartment, it might be void for want of novelty.
Let there be a decree dismissing the bill, with costs.

‘WoosTer v. Simonson and others.

(Circuit Court, 8. D. New York. May 16, 1884.)

1. PATENTS FOR INVENTIONS—MEASURE OF DAMAGES FOR INFRINGEMENT.

The amount of an established license fve for the use of a patented inven-

tion is & proper measure of damages for the infringement of a patent.
2. SAME—ADDITIONAL EVIDENCE NoT MAKING A NEW CASE.

Where a case is referred back to a master in chancery to take additional
proof, and the proof so taken is on the same subject, it does not make out a
new case.

3. SaME—~PAnor TrsTIMONY oF A LicENsE To UsE PATENT.

A license for using a patent, and the amount of the fee required, may be
shown by parol testimony without varying the written license cortracts, the
suithnot being brought on such contracts and the defendants not being parties
to them, : :

In Equity. ‘

Frederic H. Betts, for orator.

Edmund Wetmore, for defendants.

WeeeLER, J. This case has now been heard on the defendants’
exceptions to the second report of the master, made on the reference
of the case back to him pursuant to the former decision. Wooster v.
Simonson, 16 Fevo. Rer. 680. The master now reports that the ora-
tor's license fee was for the privilege of using guides precisely like
those used by the defendants, for which this account of damages is
being taken. This is objected to, because it is said that it makes a
new case for the orator different from that made by the opening
proofs on the former hearing before the master, and that the master
had no power to admit proofs of such new case without an order of
court, and that the proofs vary the terms of the written contracts by
which the license fee was fixed. There is no question made but that
the amount of an established license fee for the use of a patented in-
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vention is what the patentee loses by the use of the invention in vio-
lation of the patent without license, and a proper measure of dam-
ages for such infringement. An account of damages for the same
infringement was being taken on each occasion when this case was
before the master. The orator was on each occasion proving his
damages for that infringement. Had he proved a different infringe-
ment on the latter occasion from what he did on the former, he would
have had a newcase. But he did not; the infringing guides used by
the defendants were the same subjects of proof all the while. On
the former hearing, as the proofs were left, they showed a license fee,
and the master reported damages for, a larger use of the patented in-
vention than the defendants were guilty of. The case was referred
back to the master, with liberty to the complainant to reopen his
proofs. This was, of course, to enable him to make his proof of dam-
ages conform to the defendant’s infringement. This he accomplished
by showing that the license fee was for exactly such use as the de-
fendants had. The amount of the license fee was exactly what the
defendants would have to pay for a lawful use of the same extent,
and exactly what the orator lost by their use without making the pay-
ment. The amount of the license fee for such use of the patented
invention as the defendants had, was a question of fact to be proved
- by any competent evidence. Such licenses are not required to be in
writing, neither is the amount of the fee required to be shown by
writing. The whole may be shown by parol. The written contracts
of license between the orator and others might be evidenre between
the orator and the defendants; but this suit is not brought upon those
licenses; the defendants are not parties to them, and they are not
conclusive upon either the defendants or the orator, as they would be
upon the parties to them in suits between those parties upon them.
1 Greenl. Ev. § 279. The exceptions by which these objections are
raised do not appear to be well founded.

g The exeeptions are overruled, and the report is accepted and con-

rmed. :

Gourp v. Seicers and another.

(Cireuit Court, D, Rhode Island. April 9,1884.)

PATENT—INFRINGEMENT—FURNACE—GRATE-BARS—CAM-SHAFTS.
A combination patent is not infringed by another patent unless all of the
elements composing the combination in the first patent, or equivalents there-
for, are employed in the second patent.

In Equity.
Thos. Wm. Clarke, for complainant.
W. H. Thurston and B. F. Thurston, for defendants.



