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templated; i. e., raising sufficient funds by taxation to meet the inter-
est and principal of the bonds lawfully issued under the sanction of the
electors of the district. Section 1807 defines the powers of the elect-
ors at the ordinary annual meeting. TUnder its provisions, without
any previous notice, those present may authorize a tax for school-
house purposes up to the limit of 10 mills, and no provision is made
for borrowing money or issuing bonds under the terms of this section.
Its provisions, therefore, are intended to define the rights that may
‘be exercised at any annual meetmg without previous notice or action
on the part of the directors, and are intended to meet the usual annual
wants and needs of the distriet. Sections 1821 and 1822 are intended
to provide for unusual and extraordinary demands. If the needs of the
district are such that the amount of funds raised by the tax levied under
the provisions of section 1807 is insufficient, then the directors of the
independent district may submit to the voters of the district, at an an-
nual or special meeting, the question of issuing bonds for the purpose
of borrowing money, due notice thereof being given; and if the ma-
jority of the votes cast are in favor of the issuing of the bonds, then
the board of directors are authorized to issue the same. To meet the
indebtedness thus created, section 1823 provides that the electors of
the district, at the March meeting, and, failing their action, the board
of directors, may vote a sufficient rate of taxation to meet the interest
and the prineipal maturing yearly. There being no limitation found
in this section on the power of taxation, it must be held that the leg-
islature did not intend to fix a limit thereto and that, consequently,
it is within the power of the directors to certify a tax in excess of 10
millg, and that it is the duty of the board of supervisors to levy the
rate certified by the directors.

The demurrer to the return of the board of supervisors is therefore
sustained.

Brewer and Love, .JJ., concur. -

 Ex parte Moraan.
(District C’ourt, W. D. Arkansas. October, 1863.)

1. FoeiTives FrRoM J USTIOE—-POWERS oF GOVERNOR OF STATE-—-REQUISITION—-
PusLic Poricy. .

The chief executive of a state cannot issue a warrant of extmdltlon for the
arrest of a fugitive from justice on the ground of public pohcy His only
power to estradite a persén'from his state must be found in the constitution
-and laws.of the United Stateés. : .

2. SAME—PQWER, WHENCE DERIVED. )

The manner of the éxercise of this power iy denved exclusively from the con-

stitution and laws of the Unitcd States: .
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Samg—CowmITY.
No such power can be exercised by the chief executive of a state on the
ground of comity. '

SaME—REASON FOR CREATION OoF A Powgr.
The reasons for the creation of a power are not the power.

SaME—HaBEAS CorPUS—JURIEDICTION OF CIRCUIT COURT.

Because it is alleged in the petition for the writ that Morgan is restrained
of his liberty, contrary to the constitution and laws of the United States, there
can be no doubt of the right of this court, by habeus corpus, to inquire into the
legality of his arrest,

SAME—QUESTION FoR CoUurT To DECIDE.

The state of the case at the time the governor issued the warrant for the ar-
rest of Morgan, as shown by the record before him, is what is to be passed on
by this court. :

SAME—PROVISIONS 0F CONSTITUTION AND AcT oF CONGRESS—SUPREME LAW
OF THE LAND.

The provisions of the constitution on the subject of interstate extradition,
together with the act of congress on the subject, are a part of the supreme law
of the land, and therefore a part of the law of each state.

SAME—POWER oF GOVERNOR OF TERRITORY. ' )
Under the constitution and law of congress the governor or chief executive
of a territory, as well as the governor of astate, has a right to make a demand,
upon the governor or chief executive of another state or territory, for the ex-
tradition of a fugitive from the justice of the demandant state.

SaME—PRrOVISION OoF Act oF CoNanrEss BiNDING ON (GOVERNOR OF SrATE.
That part of the law of congress providing that demand can be made by the
governor of a territory, is binding on the guvernors of states and to be observed
by them.
SaME—* 81ATE ”’ —* TRRRITORY,"’
The words *state’ and ‘‘territory” have a definite, fixed, certain, legal
meaning in this country and under our form of government.

SAME—DEFINITION OF STATE.”

A state means one of the commonwealths or political bodies of the American
Union, and which, under the constitution, stand in certain specified relations
to the national government, and are invested, as commonwealths, with full
power in their several spheres over all matters not expressly inhibited.

SAME—DEFINITION OF * TERRITORY.”

A territory, under the constitution and laws of the United States, is an in-
choate state,—a portion of the country not included within the limits of any
state and not yet admitted as a state into the Union, but organized under the
laws of congress, with a separate legislature, under & territorial governor and
other officers appointed by the president and senate of the United States.

SAME—CHEROKEE NATION NEITHER STATE NOR TERRITORY. -

The Cherokce Nation is neither a state nor territory; it hasan autonomy, but
it does not come within the meaning of either a state or territory, but is a part
of what is called ¢*‘Indian country,”

SaME—TRIBES—NATIONS,

The several tribes or nations belong to the republie, though they are neither
a state nor territory. ‘
SAME—DEMAND oF CHIEF FOR FUGITIVE FROM JUSTICE.

The Cherokee Nation being neither a state nor territory, the constitution of
the United Btates and the laws of congress did not authorize the governor of
the state of Arkansas to honor the demand of the chief of the Cherokee Nation
for the extradition of Morgan.

SaMe-—REQUISITION—CERTIFICATE OF GOVERNOR.
By act of congress the aflidavit or indictment upon which a requisition is
based must be certified by the governor or chief executive as authentic.

SaME—LAWs IN RESTRAIRT OF L1BERTY—CONSTRUCTION.
Ail laws in restraint of liberty are to be strictly construed and strictly pur-
sue
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18. SAME—AFFIDAVIT—CERTAINTY, o
The affidavit, when this form of evidence is adopted, must be so.explicit and
certain that if it were laid before a magistrate it would justify him in commit-
ting the accused to answer the charge.

19, SAME—AUTHENTICATED (COPY OF INDICTMENT—AFFIDAVIT.
The representations of the executive of the demanding state are of no effect
unless supported by a duly-authenticated copy of an indictment found or an
affidavit made, .

20. SAME—STRICT COMPLIANCE WITH ACT OF CONGRESS,
The act of congress provides for a method that is summary in its eflect, and
must therefore be strictly complied with,

21. SAME—AFFIDAVIT ON BELIEF OR LNFORMATION—SUFFICIENCY.
The affidavit must be certain and absolute, and it is not sufficient if founded
on belief or information.

22. BAME—** CHARGED WITH CRIME,”
¢ Charged with crime,” in legal parlance, means charged in the regular course
of judicial proceedings.

Proceedings in Habeas Corpus. ‘

In this case the petitioner, Frank Morgan, files his petition for a
writ of habeas corpus, in which, among other things, he states that by
virtue of a requisition issued by the principal chief of the Cherokee
Nation upon the governor of the state of Arkansas, the said governor
did, on the eighteenth day of August, 1883, issue his warrant, directed
to the sheriff of Sebastian county, state of Arkansas, for the arrest of
the petitioner for the crime of murder by having killed one Albert
Johnson ; that on the eleventh day of September, 1883, the said sher-
iff, by virtue of the said warrant, arrested the petitioner, and now
has him in custody for the purpose of delivering him into the custody
of the authorities of the Cherokee Nation; that the said requisition
so made by the chief of said nation was issued without any authority
of law or treaty stipulations between the United States and the said
nation; that the warrant of arrest issued by the governor of the state
was issued without authority of law; that the said petitioner ig now
restrained of his liberty by the said sheriff in violation of the consti-
tution and laws of the United States. For these reasons he prays a
discharge from arrest. '~ To this writ the gheriff returns that he holds
the said Frank Morgan in custody by virtue of a warrant of arrest is-
sued by the governor of the state of Arkansas upon a requisition of
the principal chief of the Cherokee Nation, which said warrant so is-
gued by the governor of the state of Arkansas, together with duly-
certified copies of the requisition of the principal chief of the Chet-
. -okee Nation, and with demand and warrant accompanying the same,
upon which said warrant was issued, are attached to his return. To
this return the petitioner files a demurrer and answer. In his de-
murrer he sets up that the response of the sheriff and accompanying
documents do not show facts sufficient to authorize the .custody and
inprisonment of the petitioner. v
~ .Brizzolara, Marcum & Tiller and Taliaferro & Tabor, for petitioner,

" Grace & Duncan, for the Cherokee Nation.
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"PaRkER,. J.. The demurrer to the sheriff’s return, from the nature
of that return, raises all the questions affecting the legality under
the constitution and laws of the United States of the imprisonment
of Morgan. I have no concern with the morality or public policy of
this case. From the state of the case, I am called on to consider it
from a purely legal stand-point, and to view it as a naked, simple
legal question. It is true that, in the construction of a law, where
there is doubt as to the purpose to be subserved by the law-maker,
we may take into consideration an existing condition of affairs, and
the demands of public policy as to such affairs. But, in a case of
this kind, the chief executive of a state cannot act on grounds of pub-
lic policy. His power, and his only power, under the law as it now
stands, to extradite a person from his state, must be found in the
constitution and laws of the United States. Tf it is not there, it does
not exist. Not only the power, but the manner of its exercise, is
based exclusively on the constitution of the United States, and the
law of congress passed in pursuance thereof.

Interstate extradition is regulated by law. No such power can
ever be exercised by the chief executive of a state on the ground of
comity. Rorer, Interstate Liaw, 225. Nor has if ever been, in this
country, properly and legally exercised on such ground. Comity
may and does afford a strong reason for the enactment of laws pro-
viding for the extradition of eriminals, that they may be brought to
justice, and society be thus protected. But we must look to the law
for the right to exercise this extraordinary power. KEven before our
present form of government came into existence we find a number of
the colonial plantations entering into a compact in the nature of a
treaty for the extradition of fugitive eriminals. If if could be done
upon comity alone why enter into a compact. As early as 1643 the
“plantations under the government of Massachusetts, the plantations
under the government of New Plymouth, the plantations under the
government of Connecticut and the government of New Haven, and
the plantations in combination therewith, pledged themselves to each
other to render to the colony from which he escaped, the fugitive from
justice, and they prescribed the means to be employed in such rendi-
tion. Kentucky v. Dennison, 24 How. 66; Winthrop’s Hist. Mass. 121,
126. A similar compact was entered into by the American eolonies
when they organized themselves under the articles of confederation
and assumed the title of “The United States of America.” The
fourth of these articles provided that if “any person, guilty or charged
with treason, felony, or other high misdemeanor in any state, shall flee
from justice and be found in any of the United States, he shall, upon
demand of the governor or exeeutive power of the state from whieh he
fled, be delivered up and removed to the state having jurisdiction of
his offense.” - This article of the confederation was one of the prinei-
ples of the “firm league of friendship and perpetual union” that the
then acting as sovereign and independent states established. The
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reasons of the creation of this power were public policy and publie
peace and public justice. But the reasons for the creation of a power
are not the power, but they can only be used as a means of ascer-
taining what the created power is. The power under the articles of
confederation is to be found in the fourth of these articles. The same
power was incorporated into the constitution of the United States.
The second section of the fourth article is as follows:

“ A person charged in any state with treason, felony, or other crime, who
shall flee from justice, and be found in another state, shall, on demand of the

executive authority of the state from which he fled, be delivered up to be re-
moved to the state having jurisdiction of the crime.”

On the twelfth of February, 1793, congress passed an act respect-
ing fugitives from justice, and persons escaping from the service of
their masters. The first section of this act is substantially repro-
duced in section 5278 of the Revised Statutes of the United States,
and is as follows:

“Whenever the executive authority of any state or territory demands any
person, as a fugitive from justice, of the executive authority of any state or
territory to which such person has fled, and produces a copy of an indictment
found, or an affidavit made before a magistrate of any state or territory,
charging the person demanded with having committed treason, felony, or other
crime, certified as authentic by the governor or chief magistrate of the state
or territory from whence the person so charged has fled, it shall be the duty
of the executive authority of the state or territory to which such person has
fled, to cause him to be arrested and secured, and to cause notice of the ar-
rest to be given to the executive authority making such demand, or to the
agent of such authority appointed to receive the fugitive, and to cause the fu-
gitive to be delivered to such agent when he shall appear,” ete.

We are able to see by this history of the method of extradition
among the colonies and states that almost from the first organization
of civil society in this country it has been regulated, as to the right
of and the method of the exercise of the right, by law. Those who
founded the colonies c¢ame from countries where personal liberty was
not at that time very secure, and they were therefore extremely jeal-
ous of any discretionary power founded upon comity or anything else
affecting the liberty of the eitizen. Hence they sought early in our
history to provide by positive enactments, in the shape of compacts
or laws, in what cases and in what manner the citizen shall be re-
gtrained of his liberty. ‘ '

There is no doubt of the right of this court, by habeas corpus, to in-
quire into the legality of the arrest of Morgan, as it is alleged in the
petition that he is restrained of his liberty contrary to the constitu-
tion and laws of the United States. If he is properly held in arrest,
it must be by virtue of the constitution and laws of the United States.
If he is improperly held, it is in violation of such constitution and the
lawof congress. This state of the case clearly gives this court jurisdie-
tion, by habeas corpus, to inquire whether the governor of Arkansas
had the power to honor the requisition of the Cherokee chief; and,
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again, if he had such power, did he comply with the act of congress
in the exercise of it? The state of the case at the time the governor
issued the warrant for the arrest of Morgan, as shown by the record
before him, is what is to be passed on by this court. The provision
of the constitution on the subject of interstate extradition is the fun-
damental law of the land. This provision, together with the act of
congress on the subject passed in pursuance of the constitution, is a
part of the supreme law of the land, and is thercfore a part of the
law of each state. Congress having acted, the law passed by it is
the one to be observed in the matter of interstate extradition.

The question most material in this case, and the one going to the
very marrow of if, is, could the governor of the state of Arkansas
honor a requisition from the chief of the Cherokee Nation by issuing
a warrant for the arrest of Morgan that he might be delivered to the
agent of the Cherokee Nation? Suppose the act of congress was fully
complied with as to the manner of executing this power, is the chief
of the Cherokee Nation the executive authority of any state or terri-
tory in the sense in which the word “state” is used in the constitution,
and the words “state” and “territory” are used in the act of congress?
If s0, and the'demand is made in due form as prescribed by the act
of congress, the governor has done no more in causing the arrest of
Morgan than to properly exercise the power vested in him by the laws
of the United States. The power making the demand must be the
chief executive of a state, as requlred by the constitution, or of a state
or territory, as provided by the act of congress.

The question has been raised in argument that the act of congress,
o far as it provided that the demand for extradition could be made
upon the governor of a state by the chief executive of a territory, was
void as being against or beyond the constitution. Of course, con-
gress cannot legislate beyond the power given it by the constitution.
The exercise of its legislative authority must be because of a power
expressly given, or of one which i3 necessary to carry out and make
effective one expressly given, by the constitution. The constitution
uses the word “state” alone, and the act of congress uses the words
“state” and “territory.” It is a question that will admit of serious
discussion. But it must be remembered that, under article 4, § 3, of
the constitution, congress has power to make all needful rules and
regulations respecting the territory or other property belonging to the
United States. Is not this part of the constitution a part of the fun-
damental law of the land? It is a part of the supreme law of the
land, and is therefore a part of the law of each state. Are not all
laws deemed necessary to be passed by congress, and within their
power under the constitution to pass, binding on the states and to
.be observed by them? If congress deems it a needful rule or regu-
lation, relating to the territories of the Union, to extradite their fu-
gitive criminals, it has the power to pass such a rule, not, perhaps,
under the extradition clause of that instrument, but under the clause
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relating to the terrifories, and this rule is binding on the states, and
to be observed and obeyed by them. I believe, therefore, that this
part of the act of congress is valid, and the obligation to obey it, on
the part of the governors of the respective states, is as binding as
when the demand for extradition is made by the governor of a state.
But, in my view of this case, this question need not be decided.

There is no doubt that the Hon. D. W. Bushyhead is the chief ex-
ecutive of the Cherokee Nation. But is the Cherokee Nation a state,
according to the meaning to be attached to the word as used in the
constitution? Without stopping to inquire as to the different mean-
ings of the word “state,” we find that it has a definite, fixed, certain,
legal meaning in this country and under our form of government.
It had acquired this meaning when the constitution was adopted,
and this is the one which must be attached to it when used in that in-
strument, or in laws of congress. Whatis that meaning? It means
one of the commonwealths or political bodies of the American Union,
and which, under the constitution, stand in certain specified relations
to the national government, and are invested as commonwealths with
full power, in their several spheres, over all matters not expressly in-
hibited. This understanding of a state started with the adoption of
the articles of confederation, and was incorporated into the constitu-
tion, and, when used in that instrument or in the acts of congress,
must be understood to have this meaning. It is a political organi-
zation, having a chief executive who ecan make a requisition for extra-
dition, and whose duty under the law is to obey one when made by
one having authority under the constitution and laws of the United
States, that is meant.

The word “territory,” when used to designate a political organiza-
tion, has a distinctive, fixed, and legal meaning under our political
ingtitutions. We find a continental resolution of October 10, 1780,
to be the foundation of our territorial system. This declares that the
“demesne or territorial lands shall be disposed of for the common
benefit of the United States, and be settled and formed into distinet
republican states, which shall become members of the federal Union
and have the same rights of sovereignty, freedom, and independence
as other states.” Schouler’s Hist. U. 8. 98, Again, in 1784, an or-
dinance was adopted by the congress of the confederation, providing
for the division of all the country ceded, or to be ceded, into states,
with boundaries ascertained by ordinance. This plan for the estab-
lishment of governments for the territories provided for their tempo-
rary government by the laws of any one of the states. This ordinance
was superseded three years later by the ordinance of 1787, restricted
in its application to the territory northwest of the river Ohio. These
ordinances were all adopted prior to-the adoption of the constitution.
Then came the clause of the constitution giving to congress the power
to dispose of, and make all needful rules and regulations respecting,
the territory or other property belonging to the United States. Ar-
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ticle 4,§ 3. Then we find the general laws of congress relating to all
the territories. A territory, under the constitution and laws of the
United States, is an inchoate state,—a portion of the country not in-
cluded within the limits of any state, and not yet admitted as a state
into the Union, but organized under the laws of congress, with a sep-
parate legislature, under a territorial governor and other ofiicers ap-
pointed by the president and senate of the United States.

It seems that the very language of section 1839 of the Revised
Statutes of the United States settles the question that the Cherokee
Nation is not a territory. It provides that nothing in this title shall
be construed to impair the rights of person or property pertaining to
the Indians in any territory, so long as such rights remain unextin-
guished by treaty between the United States and such Indians, or to
include any territory which, by treaty with any Indian tribe, is nof,
without the consent of such tribe, embraced within the territorial
limits or jurisdiction of any state or territory; but all such territory
shall be excepted out of the boundaries and constitute no part of any
territory now or hereafter organized, until sueh tribe signifies its as-
sent to the president to be embraced within a particular territory.
On the twenty-third day of May, 1836, the United States and the
Cherokee Nation, by the fifth article of a treaty made between them,
provided that the United States “hereby covenant and agree that the
lands ceded to the Cherokee Nation in the foregoing article shall in
no future time, without their consent, be included within the territo-
rial limits or jurisdietion of any state or territory.” This article is
still in force. The freaty-making power and the Cherokee Nation
must have then understood that such tribe or nation was not either
a state or territory. Has the status or relation of this Indian nation
to the United States and the different states in the union changed
since the time of this treaty? It has not. That relation is mani-
festly different from either a state or territory. Both the word “state”
and the word “territory” have attached to them, under the constitu-
tion and laws of the United States, a technical meaning. The Cher-
okee Nation does not come within this meaning, but it is a part of
what is called “Indian country.” Early in the life of the country a
certain section of the domain of the nation was set apart as Indian
country. By the advancing tide of white population and the forma-
tion of new territories first, and then states, much of what was then
Indian country has ceased to be such, and has become states in the
Union; but the Cherokee Nation maintains the same status to-day in
its relations to the federal government as it did when first set apart
by such government,—not as a state or territory, but as the home of
the Indian. These Indians have, from the foundation of the govern-
ment, been treated as being separate and apart from the states and
territories of the Union, and this tribe as well as all others are con-
tradistinguished by a name appropriate to themselves, and one dif-
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fering from either a state or a territory. They belong to the repub-
lie, though they are neither a state or terrritory in it.

If the law regulating interstate extradition applies to the Cherokee
Nation, why was it necessary for the United States to agree, by the
second article of the treaty of 1846, that the authorities of the United
States should deliver to the Cherokee Nation for trial and punish-
ment all fugitives from justice seeking refuge in the territories of the
United States? The law of interstate extradition was in full force at
the time, and afforded an effective and complete method of obtain-
ing a fugitive from justice. Then, if this law applied to the Chero-
kee Nation, why enact this clause of the treaty? It clearly provides
for a different process of rendition from that preseribed by the act of
congress. By the latter the executives of states and territories are
to deliver up fagitives from justice, and by the former the authorities
of the United States are fo deliver them up. . The governor of a state
is not an authority of the United States. The constitution of the
United States recognizes states, and treats them as commonwealths
making up the American Union. It recognizes the existence of ter-
ritories, and confers upon congress the power to pass laws for their
government. It recognizes the existence of the Indian tribes, and
confers upon congress the power to regulate commerce with them,
and this recognition is of a body of people different from either a
state or territory. In pursuance of this power, early in the life of the
government, congress declared certain country Indian country, and
enacted different laws from those relating to the territories for the
government of this Indian country., Through the whole legislative
history of the government the Indians have been treated as commu-
nities different from a state or territory. Until the act of congress
of the third of March, 1871, the different Indian tribes were treated
as domestic, dependent nations, with whom the treaty-making power
could make treaties as with a foreign nation. This act of congress
did not change the relation of the Indian tribes to the United States,
but only changed the method of enacting laws for their government.
Their relation to the government is the same now as before the pas-
sage of this act.

The states and territories are communities of people who are citi-
zens of the United States, and who enjoy the rights and perform the
duties of citizens. The Indian tribes are made up of persons who
are not citizens of the United States, and who do not enjoy the rights
of or perform the duties of citizens. Hardly a congress has been in
‘session for the last 18 years that propositions have not been be-
fore it to make ‘the Indian ceuntry a territory; and the Indian
people have, in protection ‘of their rights, as they believed, persist-
ently opposed such action by congress. Why create the Indian
country a territory if it-is already one? If the Cherokee Nation is a
territory, then the other four civilized tribes, as well as the numerous
other Indian tribes, in the Indian country, are territories, and we have,
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by the force of the interpretation of the word “territory,” a large
number of communities of people who were never heard of as terri-
ritories before, suddenly elevated to the position of inchoate states in
the American Union, when, perhaps, not a member of any one of
these communities is a citizen of the United States. This would, in-
deed, be an anomaly unknown to the laws of this country. These
Indian tribes have always been considered by every department of the
government—legislative, executive, and judicial-—as distinet, inde-
pendent political communities, differing in 30 many essential particu-
lars from states and territories in the American Union ag not to come
under the designation of either.

I therefore conclude that the Cherokee Nation is neither a state noxr
territory, in the sense to be attached to the words when used in the
clause of the constitution and in the act of congress relating to inter-
state extradition, and that, therefore, the governor of Arkansas could
nof, under the constitution and laws of the United States, issue a
warrant for the arrest of Morgan upon the demand of the chief of the
Cherokee Nation. Thais, of course, is decisive of this case.

Other questions are raised in the argument by counsel in regard to
the sufficiency of the papers upon which the governor of the state
acted. By the act of congress the affidavit or indietment upon which
a requisition is based must be certified by the governor or chief mag-
istrate as authentie. This wise provision is to prevent the restraint
of liberty by false charges and fraudulent papers; to enable the ex-
ecutive upon whom the demand is made to determine whether there
is probable cause for believing a crime has been committed. It must
be remembered that this law is one in restraint of liberty, and there-
fore to be strictly construed and strictly pursued. The attidavit, when
this form of evidence is adopted, must be so explicit and certain that
if it were laid before a magistrate it would justify him in committing
the accused to answer the charge. . Hurd, Hab. Corp. 611. The affi-
davit in this case iz the foundation for the requisition of the chief of
the Cherokee Nation, and the same is not certified as authentic by
him. The representations of the executive of the demanding state
are of no effect unless supported by a duly-authenticated copy of an in-
dictment found, or an affidavit made. Ex parte Thornton, 9 Tex. 635.
The act of congress provides for a method that is summary in its
effect, and it must therefore be strictly complied with. This failure
to certify fo the affidavit by the Cherokee chief, in the manner pre-
seribed by the law of congress, leaves the governor of Arkansas with-
out jurisdiction to act. In the affidavit in this case the affiant says
“that he has reason to believe, and does believe, from information re-
ceived, that one Frank Morgan did commit the erime of wiliful mur-
der.” THis is a charge upon suspicion, and the constitution of the
United States and the law of congress are not satisfied with such a
charge. The affiant, Patten, swears to his belief, Suspicion does
not warrant the arrest of a party that he may be sent from a state
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where he may be found to another, and it may be a distant state.
All legal intendments in a case of this kind are to avail the prisoner.
Ez parte Smith, 3 McLean, 126.

Again, there is nothing on the face of the papers which were be-
fore the governor to show that any court in the Cherokee Nation had
jurisdietion to try Morgan for the crime of murder. It must appear
to the governor honoring the requisition that the tribunals of the de-
manding state or territory had jurisdiction to try, or else how can a
charge of crime be legally made. Charged with crime, in legal par-
lance, means charged in the regular course of judicial proceedings.
A man cannot be legally charged with ¢rime when there is no juris-
diction to try him. The fact that he is so legally charged, means
that he is echarged by an authority having a right to try. Kentucky
v. Dennison, 24 How. 66. Right to try means jurisdiction over the
place where the crime has been committed, and over the person who
commits it. Now, ordinarily, properly charging a man with the crime
of murder, in a state or territory, would be sufficient to show juris-
diction to try, because the courts of all the states and territories have
jurisdiction to try for the crime of murder, if committed within their
boundaries, regardless of who commits the crime and against whom
it is committed. But this is not so in the Cherokee Nation. The
courts of that nation have jurisdiction, and can only try for the crime
- of murder when the person murdered is an Indian, and the one
charged with the crime is also an Indian. Rev. 8. § 2146, And
the word “Indian,” as used in this connection, means, says the su-
preme court of the United States, in the case of U. S. v. Rogers, 4
How. 567, “an Indian by blood; one belonging to the race of Indians
as contradistinguished from one who may be a member of the tribe.”
This jurisdictional fact nowhere appears on the face of the papers
submitted to the governor. The affidavit fails to show that either
Johnson or Morgan were Indians. It does recite that Johnson was
sheriff of Sequoyah district. He might have been snch sheriff, under
the laws of the nation, if he were a white man and had been adopted
into the nation, and this recital does not necessarily show that the
courts of that ecountry had jurisdiction to try Morgan for killing him.
The requisition of the chief recites that Frank Morgan is a citizen of
the Cherokee Nation. =~ That doss not of necessity show him to be an
Indian, becanse he may become a citizen and still not be an Indian
in the sense attached to that word by the supreme court in the case
above cited.” In order to give jurisdiction it must appear that both
were Indians. - The fact that the tribunals of the demanding power
had jurisdiction. to try gives the right to charge with erime, and de-
mand the extradition of the person charged. No charge can be made
when- there is no jurisdiction, and no demand can be made where
there is no jurisdiction of both person and place. For this reason
the governor of the state could not honor the requisition for Morgan.
Then, because there is no proper affidavit charging Morgan with mux-
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der, and there is nothing showing that ke could be tried by the courts
of the Cherokee Nation, and therefore such nation had no right to
demand him, and because, under the constitution and laws of the
United States, the chief of the Cherokee Nation, not being the chief
executive of a state or territory, could make no demand upon the gov-
ernor of the state of Arkansas for the extradition of Morgan, it must
be held that the warrant of the governor of the state of Arkansas,
issued for the arrest of Morgan, and by which he is now held, is void,
and he 18 illegally restrained of his liberty, and the prayer of his pe-
tition must therefore be granted, and he will be discharged.

McoCurrouas, Jr., v. Laree and others.

(Circuit Court, W. D, Pennsylvania. May 23, 1884.)

1. INTERNAL REVENUE—LEVY BY SHERIFF oN WHISKY IN BoNDED WAREHOUSE.
Whisky deposited in a honded warehouse of the United States, and held
therein for internal revenue tax due the governmerit, is virtually in the posses-
sion of the United States, and a sheriff has no right to enter such warehouse
and seize, in execution, such whisky as the property of the defendant in a writ
of fieri fucias in his hands, even though he may offer to pay the tax.
2, SaME—REMOVAL oF CAUSE—RULE oX CoLLECTOR T0 BHOW CAUSE—CoONTEMPT
or StaTE COURT.

A ruleupon a United States internal revenue collector, granted by a state
court, upon the petition of the sheriff, to show cause why an attachment shonld
not issue against him for contempt of the process of said court in refusing to
permit the sheriff to enter a bonded warchouse of the United States and seize,
in execution, whisky held thercin for internal revenue tax, is a ‘‘civil suit”
removable into the United States circuit court under section 643 of the Revised
Statutes,

3. 8aME—JURIsDICTION OF CIircuiTr CoURT—WEHEN ArTAcHES—REV. BT. § 643.

Where a cause is removable under said section 643, the jurisdiction of the
circuit court attaches upon the filing therein of a proper petition, and, upon
the delivery of the prescribed process issued to the state court, the jurisdiction
of the latter court is wholly divested, so that its subsequent orders are corum
non judice and void.

In re Petition of William MeCallin, sheriff of Allegheny county,
for a rule upon Frank P. Case, United States collector of internal
revenue, efc.. ,

Wm. A. Stone, U. 8. Atty., for F. P. Case, U. 8. Int. Rev. Collector.

Before BrapnEY and Acazson, JJ. L

Acmzson, J.  William MeCallin, sheriff of Allegheny county, pre-
sented his petition to the court of common pleas, No. 2, of said county,
setting forth that Henry Large, the defendant in a writ of fi. fu. issued
out of said court, was the owner of about 300 barrels of whisky, sub-
ject to an internal revenue tax of 90 cents per gallon due the United
States, stored in a certain warehouse on his premises, which he, (the
sheriff,) by virtue of said wrif, was proceeding to seize and take in
execution, when he was hindered and prevented by Frank P. Cage,



