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Hrusser ». ContmvenTAL Lire Ins. Co.
{Cireuit Court, D, Connecticut. May 12, 1884.)

1. Liasmity or LiFe INsURANCE CORPORATION FOR DIVIDENDS.

‘Where annual dividends are declared by a life insurance company, in_accord-
ance with an established rule, and the acts of the officers show that they are
payable on certain classes of policies, a subsequent attempt on its part to.limit
the meaning of the vote, and make it at variance with the contemporaneous
written rules and the acts of the company, i vain, the attempt being evidenced
by the erasure of the dividend indorsement from the premjum notes, and the
company will be liable for the amount of the dividends so erased.

2. Povricies INCLUDED UNDER TERrM ¢ RENEWED."

The office of a renewal of a life insurance is to prevent discontinuance or
forfeiture; and the word ¢ rencwed,’’ in the vote of the directors of an insur-
ance company granting dividends upon certain policies answering this descrip-
tion, includes participating, limited-payment policies, which have been pre-
vented from forfeiture prior to the pussage of the dividend.

At Law.

Charles J. Cole, for plaintiff.

" Charles E. Perkins, for defendant.

SmaipMaN,J. This is an action at law, which was tried by the court,
the parties having, by a duly-signed written stipulation, waived a
trial by jury. The faets which are found to have been proved, and
to be true, are the following: . .

On April 4, 1867, in consideration, among other things, of the annual pre-
mium of $386.90 in hand paid and to be paid to the defendant by Susan
Heusser, the wife of the plaintiff, on or before the fourth day of April in each
and every year during the term of 15 years, the defendant, a life-insurance
company duly incorporated and located in Hartford, Connecticut, made its
policy of insurance in writing, and thereby assured the life of the plaintiff,
now of Syracuse, New York, in the amount of $5,000. In and by said pol-
icy of insurance, it was agreed that if, after the receipt by said company of
not less than two annual premiums, default should be made in the payment
of any subsequent premium, said policy should then be binding on said com-
pany for as many fifteenth parts of the sum originally insured as there should
have been complete annual preminms paid, without subjecting the assured to
any subsequent charge, and that if the plaintiff should survive until April 4,
1882, the amount insured should be paid to him, deducting therefrom all his
indebtedness to the company, if any, then existing. Five consecutive an-
nual premiums were paid by Susan Heusser to the defendant upon said pol-
icy. Said payments of premium ceased on April 4, 1871, On April 4, 1882,
Henry Heusser was and still is living. One-half of each annual premium was
paid in cash, and one-half was paid by note of Henry Heusser, the interest
being paid in advance. On April 4, 1882, the defendant held and still holds

* four of said notes, each for $193.45, and dated on April 4th, in the years 1867,
1868, 1869, and 1870, respectively, each payable 12 months after date to the
order of the defendant, with interest, and each having been given for one-
half of the premiums which were payable at the respective dates of said notes.
On the first note the following indorsement had been made, dated April 4,
1872: “Received on the within note one hundred and thirty-five 75-100 dol-
lars, dividend.” On the second note the same indorsement had been made,
dated April 4, 1873. On the third note the following indorsement had been
made, dated April 4, 1874: “Received on the within note thirty 20-100 dol-



HEUSSER ?. OONTINENTAL LIFE INS. 00. 223

lars, dividend.” “Each one of said indorsements was, in 1880, erased by lines
drawn through them, respectively, by the secretary of the company, who also
added the words, “Error—no dividend.” This was done with the knowledge
and approval of the directors. These indorsements were made by the direc-
tion or under the instructions of the president or secretary of the company,
in the.usunal course of business, and, as was supposed, by authority of the
following votes of the directors of said company, the first having been passed
February 6, 1871, the second on February 19, 1872, and the third on Decem-
ber 2, 1873: o

“Voted, that a dividend from the surplus.of the company of 50 per cent.
upon life policies entitled to participate in the profits which were issued prior
to January 1, 1869, and of 40 per cent. upon endowment policies of the same
year, be declared and made payable, in accordance with the rules of the com-
Ilag,?g, upon premiums paid in 1868, when renewed previous to January 1,

”

“Voted, that a dividend from the surplus of the company of 50 per cent.
apon life policies entitled to participate in the profits which were issued prior
to January 1, 1870, and of 40 per cent. upon endowment policies of the same
year, be declared and made payable, in accordance with the rules of the com-
pg,ny, upon premiums paid in 1869, when renewed previous to January 1,
1874.”

“Voted, that a dividend be, and hereby is, declared to those policy-holders
entitled to participatein the profits of the company, payable January 1st next,
and thereafter during the year ending December 31, 1874, as the several
policies may be renewed, in accordance with the contribution of each to the
surplus, using the following assumption. * * *»

Indorsements like those made upon the notes in question were made, when
the interest was paid, and not otherwise, upon all premium notes upon this
class of endowment, non-forfeitable, participating policies, which had lapsed
in part, but which were existing policies at the time the indorsements were
made, and which in other respects were included within the provisions of
said respective votes. If the interest was not.paid upon a note, no indorse-
ment was made. _About 40 per cent. of such notes received the indorsement
in 1872 and in 1873, and a much less proportion in 1874, There was no dif-
ference in the policies pertaining o the notes which received and which did
not receive the indorsement, except that in the former case the interest had
been paid upon the notes, and in the latter it had not been paid. Similar
erasures were made by the secretary, after the year 1880, upon all similarly
indorsed premium notes belonging to this class of policies, when the policies
upon which the notes were given matured and became payable.

The following statement was contained in the prospectus of the defendant,
which was prepared by the secretary of the company in 1868, and was circu-
lated among the agents and policy-holders:

“On all participating policies dividends will be paid annually, commencing
four years after the payment of the first premium, although when credit is
given for part of the premium they are practically available in advance, les-
sening each annual payment. They will be paid in cash when the full pre-
mium is paid in cash, or applied to cancel the notes of those who elect to have
credit for one-half; and, in the settlement of a policy, a dividend will be al-
lowed on each premium which has been in possession of the company for a
full year, and on which no dividend has been paid.

“Dividends based upon the rate paid will cease when they equal the pay-
ments in number; if based upon the ordinary life rate, they will continuedur-
ing life; and if on the endowment rate, during the existence of the policy. If
the annudl premiums on limited-payment policies are discontinued before the
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specified number have been paid, the dividends thereafter will be based on
the continued rate for the same kind of insurance, and will continue unti)
the number of dividends equals the number of annual premiums paid.”

The first of said paragraphs was repeated in another circular, which was
prepared by the company for distribution and was circulated. The dividends
of 1872 and 1873 were computed according to the rule stated in the first part
of the third paragraph. These three paragraphs contained the company’s
regulations or rules prescribed for the management of dividends, and the
practice of the company continued fo be in accordance therewith, at least un-
til 1876. The amount of dividends which were paid during the years 1872,
1873, and 1874, and which included the indorsements in question, was annu-
ally reported to the stockholders of the company. It is admitted that one
other und subsequent dividend of $31.21 was properly indorsed upon the
fourth note. The interest upon the amount of the notes, as they were dimin-
ished by all said indorsements, was demanded by the secretary after said eras-
ure, the circular stating the amount of the notes to be $440.86, and was paid
to April 4, 1882. This fact is not material upon the construction of the said
three votes, and was not admitted for that purpose.

The only question in the case is whether the amount of the three
erased indorsements should be deducted from the amount claimed by
the defendant to have been due upon said notes on April 4, 1882.
This question depends upon the construction to be given to the word
“renewed” in the three votes which have been quoted. For example,
in the vote of February, 1871, the dividend is declared upon premi.
ums paid in 1868, when the policies are “renewed” previous to Jan-
uary 1,1873. The defendant says that this language can refer only
to policies which are renewed or prevented from forfeiture by the pay-
ment of a premium, and, as a non-forfeitable endowment policy, which
had lapsed pro rata, but which was a paid-up policy for a portion of
the amount originally assured, was not continued in force or prevented
from forfeiture by the payment of an annual premium; that the word
“renewed” did not apply to such a policy. The plaintiff insists that
no such literal meaning is to be given to the language, but that the
vote is to be construed in harmony with the contemporaneous written
rules of the company, and that the contemporaneous acts of the com-
pany, in accordance with the rules, should have an 1nﬁuence in de-
termining what was meant by the votes.

It certainly appears from the printed prospectus that a dividend
wag promised to be allowed in the settlement of a policy upon each
premium which had been in the possession of the company for a year;
and that, notwithstanding annual premiums on limited-payment poi-
icies had been discontinued before the specified number had been paid,
it was understood that dividends thereafter, based on the continued
rate for that kind of insurance, would continue until the number of
dividends equaled the number of annual premiums paid. This rule
declares the intended practice of the company. If the vote is to be
construed as confined to policies which are prevented from forfeiture
by the prompt payment of an annual premium, such a construetion
would not be in harmony with the rule of the company, and would
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also be contrary to its uniform practice when the interest upon the
premium notes had been paid. Annual dividends were declared in
accordance with the rule, and the officers showed by their acts that
the intent of the votes was to make the dividends applicable to this
policy and to all others in like eircumstances. The attempt of the
company in erasing these indorsements was to place, in 1860, for its
own advantage, a limited meaning upon the language of the votes of
1871, 1872, and 1873, when such meaning was at variance with the
contemporaneous written rules and with the contemporaneous acts of
the company.

The office of a “renewal,” as it is termed, of a life-policy is to pre-
vent discontinuance or forfeiture, and, by the word “renewed,” the
respective votes meant to include, and did include, participating, lim-
ited-payment policies which had been prevented from forfeiture prior
to the dates respectively mentioned.

Let judgment be entered for the plaintiff for $1,225.80, with inter-
est from April 4, 1882,

McLeop v. Fourra Nar. Bark or St. Louis.!

(Céreuit Court, H. D. Missouri. April 5, 1884.)

Fraup—AGENCY—FA1sE BriLs oF LaApING.

A., the owner of a large numbher of bales of cotton of merchantable wei%ht,
pledged the cotton notes therefor to B., a bank, and afterwards, without B.’s
knowledge or consent, had them rebaled at a cotton pickery so as to make three
new bales out of two of the old ones, thus reducing the average weight to about
843 pounds. A. then attached the tags which had been attached to the origi-
nal bales to an equal number of the new ones, so as to make it appear that the
cotton notes were for those bales, returned the bales to which the tags were
attached to the warehouse, and retained the balance. C., B.’s cashier, was
thereafter informed that some of the cotton held in pledge had been manipu-
lated, and npon investigation found five bales, to which his attention had been
directed, short weight. C. then inquired of A. about the matter, and A. gave
him a list of 40 bales which were short weight and only averaged about 390
pounds each, but informed him that there were only a comparatively short
number in that condition, and C. testified that he believed the statement. He
requested A, however, to put up an additional margin of $4 per bale, which
was done. D.,aforeigner, thereafter agreed to accept A.’s draft for a specified
amount, if drawn agaiost a shipment of 600 bales of said cotton, which A.
represented to D. would average about 500 pounds each. K., a New York
firm, agreed with A. to purchase A.’s draft on D. A. informed B. of the
arrangement, and B. gave A. possession of cotton notes for 600 of said bales,
in order that A. might make the shipment and get a bill of lading therefor.
The real weight of the cotton shipped was 206,043 pounds, but A. fraudulently
inserted 276,815 pounds as the weight in the bill of lading. A. then drew a
draft on D., and a draft on E. for the agreed price of the draft on D., attached
the bill of lading to the draft on D., and turned the whole over to B., which
discounted the draft on E., applied the proceeds on its claim against A., and
forwarded the draft discounted, together with the draft on D. and the bill of

1Reporied by Benj. F. Rex, Esq., of the St. Louis bar.
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