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ALFORD V • WILSON.

(OJ'rlJuit Court, D. Connecticut. April 29, 1884.)

CoNTRACT-FAOTS OF CASE REVIEWED.
Where a letter was written to the defendant proposing tl18t as a part of a

contract he should agree to furnish $15,000 in stock, and requesting him to
signify his acceptance of the terms by telegraphing back" proposition as to fif-
teon thousand stock accepted," and the defendant telegraphed "I will provide
for the fifteen thousand stock," intending the dispatch to be regarded 8S an
acceptance, held, on the found by the court, that a refusal to furnish the
stock rendered him liable.

SHIPMAN, J. This is an action at law which was tried by the court,
the parties having, by a duly signed written stipulation, waived a trial
by jury. Upon said trial so had tothe court, both parties appeared,
and having been fully heard by their counsel and with their witnesses,
I find the following facts to have been proved and to be true:
In June, 1882, the Wilson Sewing-machine Company of Chicago was a cor-

poration for the manufacture and sale of Wilson sewing-machines, located in
Chicago, and theretofore incorporated under the laws of the state of Illinois,
with a capital stock of $500,000. The defendant, a citizen of Illinois, was the
president of the company, and owned all its stock except 40 shares. The plain-
tiff was at the same time living and doing business in the city of New York,
under a contract with said company, dated January 4, 1882, by which he had the
exclusive power of selling the said machines in the states of New York, Con-
necticut, New Jersey, Delaware, Maryland, and Virginia, and the District of
Columbia, and specified portions of Pennsylvania and North Carolina, and by
which the company agreed to sell to him its machines at specified prices. In
June, 1882, the defendant came to New York city for the purpose of collecting
or settling the plaintiff's debt to said company of about $20,000. After negotia-
tions with the plaintiff and his bondsmen, said contract was terminated by mu-
tual consent on June 23, 1882, and 16 notes for said indebtedness were given by
the plaintiff to said company, each for the sum of $1,250, each four of said
notes being also signed by one of the four persons who had been his sureties
for the fulfillment of said contract. Thereupon. on said day or the next, con-
versation and negotiations were had between the defendant on the one part
and the plaintiff, and George A. Delaree, a broker, on the other part, in reo
gard to the formation of a joint-stock company in the city of New York, with
a capital of $50,000 for the sale of said sewing-machines in the territory for-
merly occupied by the defendant. Itwas understood that the plaintiff and said
Delaree should proceed and endeavor to form such a company, but as the par-
ties differ in regard to the termfl upon which the services were to be rendered,
and as those terms are not necessary to the determination of this case, I make
no finding upon that point. The plaintiff and said Delaree say that the de-
fendant was to give 01.' furnish each of them $5,000 paid-Up stock in this com-
pany. The defendant says that he simply agreed to pay for the legal expenses
of organizing such a company, provided they did not exceed $50.
About June 24th the defendant returned to Chicago, and the other two per-

!lons made some attempt to start this proposed corporation. The defendant,
in a few days, confen'ed with James H. Sheldon, the general manager of the
company, as to the of forming a company at the east for the pur-
chase of the machinery, tools, fixtures, and gOOd-will of the business of said
Chicago corporation. This necessarily involved the abandonment of the en-
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terprise in which the plaintiff and Delaree were engaged. The result of this
conference was that it was arranged between the defendant and said Sheldon
that the latter, he being still in the employment of the Chicago company and
upon a salary, should go to New York city for the purpose of organi zing this
new company, and should see the plaintiff and said Delaree, and see if they
would co-operate and assist in this enterprise and abandon the other. No
definite plan for the new company was agreed upon between the defendant
and said Sheldon. The general plan suggested by tIle defendant was to have
a company with a nominal capital of $1,000,000, lind with a paid-Up capital of
$250,000 or $300,000, and power in the company to issue and sell the resi-
due of the unpaid capital from time to time. The defendant said that he
would take a reasonable amount of the stock, and, if necessary, the amount of
$50,000. He told said Sheldon that if the project was carried out he would
recommend that stock to the amount of $10,000 or $15,000 from this residue
of stock should he given by the new company to Sheldon, which stock, when
80 given, would be paid up and non-assessable. The business of negotiating
with the plaintiff and Delaree was left to the judgment of said Sheldon,
without definite and exac-;; instructions. /:laid Sheldon reached New York city
on July 4, 1882, and had two interviews with the plaintiff and Delaree on July
6th, in which he proposed to them to join him in the new plan and discon-
tinue their efforts for the organization of a company for the sale of the ma-
chines. He stated the outline of the plan as hereinbefore given, and sug-
gested that in the new company the plaintiff might be secretary and treas-
urer, and Delaree might have a position for the establishment of agencies.
and that he hoped to get the position of general manager, and that the attain-
ment of these positions would justify the expenditure of labor to get up the
company. On July 7th Sheldon met the plaintiff and Delaree again. They
said that they did not feel that they had a tangible enough future in the pro-
posed company; that while the positions which had been named were well
enough, there was a lack of certainty about the thing, and they wanted some-
thing more definite in the way of compensation. They virtually declined to
engage in efforts for the new company upon the mere hope or promise of
position in the company, and they required a promise of paid-up stock.
The suggestion was made by Delaree that the defendant could ask $15,000
more for "the plant," as it was termed, and take more stock than had been
proposed, and that from this additional stock a compensation in stock could
be furnished to ihe three for their services. The result of the conversation
was that a letter should be written by Sheldon to the defendant on the sub-
ject, with a request to reply by telegraph, and if the reply which it was ex-
pected would be received by the following Monday was favorable. Delaree
would immediately accompany Sheldon to Connecticut upon the business of
the company, and Alford would also furnish his aid, influence. and services
in furtherance of the enterprise. The following letter was thereupon written
by Sheldon, and was sent to and received by the defendant:

"NEW YORK, July 7. 1882.
"To W. e. Wilson, Esq.-DEAR SIR: There now seems to be a ccmplete

understanding between Delaree, Alford, and myself, and to carry out the
idea they have for compensation for Alford's built-up influence, Delaree's
services, etc., it is proposed that you add $15,000 to the amount you will take
in stock,-the amount has not been indicated yet what that is,-which $15,000
in stock is to be issued to Alford, Delaree, and myself, each $5,000. If you
will telegnph me on Monday morning saying, proposition as to fifteen thou-
sand stock accepted, it will satisfy all parties, and the effort will be made with
a will. We will have all the information by that time which will enable the
effort to go forward without interruption, and 1 think with success.

"Yours truly, J. H. SHELDON.
v.20,no.2- -7
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"P. S. The amount of stock proposed for myself is in keeping with the
others, and. it is better to have it so as it keeps the idea complete about the
origin of the movement. Please have a draft for June salary sent me, and
oblige, J. H. S."
On Monday, July 10, 1882, the following telegraphic reply was sent by the

defendant to Sheldon, and was shown to the plaintiff and to Delaree, who
thereupon declared themselves satisfied and went to work to carry out the
new enterprise:
"To J. II. Sheldon, 37 West 14th St.: I will provide for the fl"tren thou-

sand stock. W. G. WILSON."
In the foregoing statement I have found only such facts as are

admitted to be true by Mr. Sheldon, who is a witness for the defend·
ant, and have made no finding in regard to details, .upon which the
witnesses differ. I further find that when the defendant received
said letter of July 7th, he knew that it was a proposition for him to
furnish $5,000 paid-up stock to eMh one of the three, Alford, Delaree,
and Sheldon, in case of the success of the new enterprise; and that,
while he was not willing to commit himself to the terms of the propo-
sition;as made, viz., as to the manner in which the stock was to be
procured by him, he was willing to promise, and did promise by his
telegram; to furnish the $15,000 stock, as requ.€sted in the letter, viz.,
$5,000 paid-up stock to each, and that he intended that the said
Delaree and Alford should understand, and knew that they would
understand, that the telegram was, in substance, a favorable reply to
l",ud acceptance of the proposition contained in said letter of July 7th.
The telegram was not a refusal of the proposition, nor was it a ptom·
ise to do what had not been asked, viz., to furnish unpaid stock, nor
was it written to deceive the New York gentlemen, and induce them
to belie\'e that it meant something which the writer did not mea,n,
but was an intentional promise to provide or furnish to each of them
$5,000 of stock, in case of success, but, intentionally, did not tell
how the stock was to be provided, whether by gift from the company
or in some other way, but it was to be provided by or through him in
some way. .
In consideration of this promise,and relying upon it, the plaintiff

entered upon the attempt to organize a new company for the purpose
propos'ed by Mr. Sheldon, and the defendant knew or believed that
upon such promise he would so enter. Vigorous efforts were made to
establish the company at Norwalk and at New Britain, in each of
which the plaintiff participated, and in the New Britain effort he was
especially active from the fact that he had lived in that city for some
years, and knew its inhabitants. Through the newspaper notices of
the Norwalk and New Britain efforts the attention of a Wallingford
gentleman was called to the proposed enterprise, who took hold of the
idea with promptness, and through his intervention the chances of
success at Wallingford were brought to the defendant's notice, who
sent Mr. Sheldon there, and soon after the company was organized
in that town. The plaintiff did not visit Wallingford for the purpose
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bf helping along the scbeme, and did not solicit Wallingford people
to take stock, and did not procure any stock to be subsLribed in the
new company, but he indirectly helped the enterprise by means of his
New Britain operations.
The Wilson Sewing-machine Company of Wallingford was formed,

with a capital of $300,000. 'fhe defendant subscribed for 4,000
shares of $25 each, and paid for the same nominally by his check or
draft for $100,000, but really by the tools, machinery, and fixtures of
the old company, which were estimated at $100,000. The new com-
pany also purchased the merchandise, furniture, and fixtures belong-
ing to the old company, and at its Chicago office. Wallingford peo-
ple·subscribed for $106,600 of the stock of the new company. Shel-
don nominally subscribed for $U3,400 of said stock for himself, but
really subscribed for the defendant, who paid the first installment,
and afterwards sold all the stock at par. A certificate for 200 shares
of the 4,000 shares which were subscribed and paid for by the de-
fendant was, by his direction, issued to Mr. Sheldon, who paid noth-
ing for it. The changes from the original plan or idea of the defend-
ant in regard to the company were voluntarily made by him, without
suggestion to the plaintiff, or to Delaree, or to Sheldon, that his rela-
tions to them or his contract with them were changed thereby, 01' that
the company as organized or to be organized was not the company
which they undertook to promote, or tbat the modification of his plan
modified his contract with them.
The influence of the plaintiff was valuable to the defendant. Had

the plaintiff opposed the scheme, it would have failed. Had he not
been actively at work in its behalf, it might have failed, because his
position as the New York salesman of the sewing-machines, and his
knowledge of the business, gave him facilities for directing the opin-
ions of the people, which were valuable to the success of the plan.
The defendant desired to sell the old company's property to a new
company at the east. To do this, he knew that it was important to
enlist the services of the plaintiff, and the letter of Mr. Sheldon gave
the information that in order to obtain that assistance it was neces-
sary to promise to furnish $5,000 in paid-up stock. The defendant
made the promise, and obtained thereby the services of the plaintiff,-
pecuniary benefit and success. Demand was made by the plaintiff
on October 9, 1882, and on October 18, 1882, upon the defendant
for said stock. The defendant refused on October 13, 1882. No re-
ply was made to the demand of October 18th. He was able at the
time of the demand to comply with it and to furnish to the plaintiff
said stock.
The first meeting of the new company was held September 2, 1882.

The articles of association were duly published September 9, 1882,
and the certificate of organization was filed in the office of the town
clerk of Wallingford on September 30, 1882. Said company was duly
organized before the date of said demancl. The stock of said com-
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pany sold at par, and that was its market value at and for three or
four months after its organization. There are divers disputed facts
between said parties, which I have not referred to, but the testimony
of Mr. Sheldon, his letter, and the telegram contain both the undis-
puted and the vital facts in the case.
In actions for damages upon breach of contract, interest is often a

matter.of discretion. Redfield v. Ystalyfera Iron Co. 3 Sup. Ct. Rep.
570. In this case, while the market price of the I:ltock was at par for
some months after the organization of the new company, and while
the defendant was able to sell his stock at par, I think that was the
full price of the stock, and that the seller was pecuniarily fortunate,
and that the quantity of the plaintiff's damages from not having. re-
ceived the stock do not call for interest.
Let judgment be entered for the plaintiff for $5,000.

HEENRICH v. PULLMAN PALACE CAR Co.

(District Court, D. Oregon. 1884.)

1. LIABILITY OF THE MASTER FOR THE ACT OF HIB SERVA.NT.
A master is liable for the act of his servant when done within the scope or

general course of his employment, although done contrary to the master's or·
del'S.

2. SAME-COMPLAINT-DEMURRER.
An answer to a complaint by a passenger against a common carrier for in-

juries caused by the negligent discharge of a pistol by the car porter, which
alleges merely that the porter received the pistol from another passenger, in
violation of the company's rules and directions to receive no package, baggage,
or article of luggage from pas,engers, is demurrable.

Action for Injury to the Person.
Julius Moreland, for plaintiff.
Charles B. Bellinger, for defendant.
DEADY, J. This action is brought by the plaintiff, a citizen of

Minnesota, against the defendant, a corporation formed under the
laws of Illinois, to recover $25,000 damages for an injury to her per-
son, received while traveling as a passenger on a Pullman palace car
attached to a train on the Northern Pacific Railway, running from
St. Paul to Portland, and caused, as alleged, by the negligent hand.
ling of a pistol by the porter in charge of said car while "in the dis-
charge of his duty as such porter," and "while attending to the
defendant's business," whereby the same fell on the car floor and
was discharged, the ball entering the thigh of the plaintiff, and in-
flicting a dangerous wound therein. The answer of the defendant
controverts the allegation of the plaintiff that the porter "was in the
discharge of his duty" when he let the pistol fall; and also contains
a plea in bar of the action-that the pistol mentioned in the com-


