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tion for betterments seem to exist here. It is true that there is a
profuse ascription of fraud against this company in the briefs of ad.
verse counsel: but no proof has been made in the evidence establish-
ing that fraudulent means were used by the company to secure the
condemnation of the ground in question, or to obtain control of the
Alexandria & Washington Railroad Company and its property. We
have only to consider what and how allowance is to be made to this
company for its betterments. The control of this road from Alexan-
dria to the Long bridge must have been of much greater importance,
and the use of it of much greater value, to the Alexandria &
ricksburg Company, and its associate companies north and south,
than could be measured by the pro rata receipts of net earnings in
moneJ', which accrued to it from that short section of road, especially
if no account is taken of the five years' rent, which the Alexandria &
Washington Company might be entitled to as a credit under the
statute of Virginia relating to betterments. It will be safe to assume
that the Alexandria & Fredricksburg Company's use and control of
the road for 10 years have abundantly compensated it for all outlays
it may have made for repairs, taxes, and other incidental charges.
Its original outlay of $59,610.01 in constructing the road-bed and
track on the western strip is all, therefore, that we th:nk ought to be
allowed as a first lien on that strip to the Alexandria &Fredricksburg
Company. As to the manner of providing that amount for this claim-
ant, if it cannot be agreod by the parties in interest what proportion
the value of this 1tl! feet shall bear to that of the whole 50 feet of
road, it must be referred to the master to determine that proportion.
The road must then be sold as a whole, and the purchase money be
separated into two portions to represent respectively the proceeds of
the sale of the old part and of the new, and the respective funds ap-
plied as has been indicated in this decisiou.

WAITE, C. 'J., concurs.

SHIVELY v. WELCH and others.

(Uircuit Court, D. Oregon. April 21, 1884.)

1. DECISION OF THE TIDE-LAND COMMISSIONERS.
The commissioners under the acts of 1872 and 1874, to dispose of the state

tide land;;, were authorized to decide who was entitled, in certain cases, to be
preferred as a purchaser thereof, and their determination of (,he matter cannot
be questioned elsewhere, except for an error of law or a fraud extrinsic and col-
lateral to the contest, by which a full and fair hearing of the matter was pre-
vented.

2. SE'l'TLER UNDER THE DONATION ACT.
It does not appear that James Welch was ever a .. settler," under the laws of

the provisional government or the donation act, upon the donation patented to
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John :M. Shively and wife; llnd if he was, upon his abandonment of all such
claim thereto in 1860, and before he was entitled to the grant, his wife had no
interest in it or the consideration received therefor.

S. CONVEYANCE TO OXE PEHSON UPON A CONSIDEHATION :MOVING FROM ..\.NOTHER.
in 1860 John M. Shively, in consideration that James Welch abandoned his

claim to be a "settler" upon the former's donation claim, conveyed a. certain
portion thereof to said Welch, and a like portion, including blocks 5 and 13, in
"tlhively's Astoria," to his wife Nancy. Held, that Nancy did not hold said
blocks under her husband, but the !!'rantor, Shively, and therefore she was en-
titled under the acts of 1872 and 1874 (Sess. Lawil, 129, 76) to purchase the tide
land in front of said blocks, although her huslJand had quitclaimed the same
to Shively in 1850.

Suit to Declare the Defendants Trustees, and for a Conveyance.
Frederick K. Strong, for plaintiff.
E. G. Bronaugh, for defendants.
DEADY, J. This suit was brought by the plaintiff, John M. Shively,

to have the defendants, Nancy Welch, James W. Welch, Joseph N.
Dolph, and W. W. Upton, declared to be the trustees of the plaintiff
for certain tide lands conveyed to said Nancy by the commissioners
for the sale of school lands, under and by virtue of the act of October
28, 1872, (Sess. Laws, 129,) on August 28, 1876-the same being
known as block 111, in front of shore block 13, in the town of As-
toria, Oregon, and the west half of each of the blocks 41, 46, and
145, lying in front of the west half of block 5 in said town, and of
the alleged value of more than $5,000. The cause was heard on a
demurrer to the amended bill, from which latter it appears that in
March, 1844, the plaintiff, John M. Shively, was a "SAttler," under the
laws of the provisional government, on a tract of public land on the
south bank, and near the mouth, of the Columbia river, containing
640.56 acres, and laid off a town thereon, containing 121 blocks, di.
vided into lots, and extending from ordinary high water to the south·
ward, and commonly known as "Shively's Astoria;" and on April
18,1845, he bargained and sold, by an instrument in writing, to James
Welch the undivided une.half of said land and blocks, except about
20 lots; that prior to March 13, 1850, the plaintiff, with the consent
of Welch, laid off additional blocks, numbered from 122 to 150, both
inclusive, the same beinf{ situate almost wholly in front of said tract
of land, and between ordinary high and low water mark; and on said
day said Shively and Welch divided the premises, so far as surveyed
into blocks, between them, and by their deeds quitclaimed the same
to each other; that upon the passage of the donation act (September
27, 1850, 9 St. 497) the plaintiff became and was a qualified married
"settler" on said land under said act, and had been such settler for
more than four years prior thereto, to the knowledge of said Welch,
who, nevertheless, now disputed the plaintiff's right to hold said land
as a donation under said act, by reason of the premises; and for the
purpose of settling said dispute, on February 18, 1860, the plaintiff
and his wife, Susan L., in pursllance of an arrangement with said
Welch to that effect, conveyed by deed, with a general warranty, to
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the latteraridhis wife, 'Nancy, each, one-fourth of the unplatted por-
tion of said donation, and certain of the blocks aforesaid, in number
about one-fourth of. the whole number surveyed; that the convey-
ance to said Nancy included the blocks 5 and 13 aforesaid, and was
made to her at the request of her husband, and upon the considera-
tion. aud for the purposes aforesaid, and not otherwise; and there-
upon said Welch ceased and withdrew his opposition to the plaintiff's
·claim to the premises as a donee under the donation act, and there-
after, on January 24, 1866, a patent was duly issued thereunder, con-
veying the east half of the donation to the plaintiff, and the west half
to his wife, Susan L.; that blocks 111 and 145 are wholly below or-
dinary high tide, and were represented on the map of "Shively's As-
toria" as being each 300 feet square, bounded on all sides by streets,
and were included in the quitclaim of March 13, 1850, made by Welch
to the plaintiff, and said block 111 is immediately in front and north
of the sbore block 13, in the west half of said donation, from which it
is separated on said map by Wall street, while block 145 is immedi-
ately in front and north of shore block 5, in the east half of said do-
nation, from which it is separated on the map by Hemlock street;
that both Wall and Hemlock streets are now below ordinary high
water mark, and block 13 is more than one-fourth, and block 5 nearly
one-sixth below said line; but in 1856, at the date of the official sur-
vey of the Shively donation, a small portion of the west end of Wall
street was above the meander line, while such line ran diagonally
througb the whole length of Hemlock street, in front of block 5, so as
to leave about three-fourths of the same above said line, and about
one-fifth of block 13 was below said line.
On March 7, 1881, the plaintiff and wife conveyed the latter's half

of the donation, with certain exceptions not material to this case, to
Milton Elliott, and on the day following he conveyed the same to the
plaintiff. On September 3, 1875, Nancy Welch applied to the com-
missioners of the state for the sale of school lands to purchase the
tide lands lying in front of blocks 5 and 13, under the state act of
October 28, 1872, "to provide for the sale of tide and overflowed
lands on the sea and shore coast," (Sess. T.1aws, 129,) and the act of
October 29, 1874, (Sess. Laws, 76,) amendatory thereof, as the owner
of said blocks, and represented that said tide land was not held by
any person claiming by, through, or under her, or anyone through
whom she claimed, which representation the bill alleges to have been
false to the knowledge of the party making it, who then knew, as it
is alleged, that the. plaintiff was the "equitable owner" of the prop-
erty, and entitled to purchase the same from the state, and that about
August 28, 1876, she obtained from said commissioners a conveyance
of the tide land in front of block 13 and the west half of block 5,
including block 111 and the west half of block 145, while the plain-
tiff, at the date of both said application and conveyance was an
applicant, in due form of law, for the purchase of said tide lands,
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and was the only person entitled to purchase the' fjame under said
act. On October 19, 1876, the defendants James Welch, Joseph N.
Dolph, and W. W. Upton, procured a conveyance from said Nancy
Welch of an undivided one-fourth of said tide lands; and it is alleged
that the "title" of said Nancy is "fraudulent and void," as against
the plaintiff, and that the conveyance to her co-defendants was made
without consideration, and received by them with full knowledge of
the premises.
The defendants for cause of demurrer t.o the amended bill, among

others, allege: (1) That the question of who was entitled to the con-
veyance from the state was determined by the commissioners, and
their decision, in the absence of fraud, cannot be reviewed by the
court; (2) that Nancy took the land and blocks conveyed to her by
the plaintiff "free from any contracts of her husband concerning the
appurtenances or riparian rights belonging to said land;" and (3)
that there is no equity in the bill.
The location of blocks 41 and 46 is not definitely shown by the bill,

but it may be gathered therefl'om that they are in front of block 5 and
beyond block 145, in which case they are in deep water, and below
the line of ordinary low tide, and therefore not tide lands. Besides,
it appears from the bill that block 41 is in the deed of February 16,
1860, executed by the plaintiff and wife to Nancy Welch, with war-
ranty; which estops the plaintiff from now claiming any right or in-
terest therein as against said Nancy. This being so, counsel for the
plaintiff consents that the bill may be considered dismissed as to these
two blocks.
The act of 1872, under which Nancy Welch purchased the tide

land in question, provides that the owner of any land fronting on or
bounded by the shore of any "bay, harbor, or inlet on the sea-coast"
of Oregon, shall have the right to purchase from the state all the tide
land belonging thereunto in front of such owner. Section 1. The
commissioners for the sale of school lands-the governor, treasurer,
and secretary of state-are authorized to sell such lands to the owner
of the land that abuts or fronts thereon, on proof of such ownership,
(sections 2, 3;) and if the application to purchase is not made by
the owner within 12 months from the passage of the act, then such
tide land may be purchased by any citizen or resident of Oregon.
Section 5. By the amendment of 1874, section 1 was extended to
tide lands on rivers and their bays in which the tide ebbs and flows,"
excluding .the Wallamet, "the tide and overflowed lands" on which
were thereby directly granted to the owners of the adjacent property;
and section 5 was amended so as to allow the adjacent owner three
years from the passage of the act within which to apply for the pur-
chase of tide lands, and to provide that upon an application to pur-
chas.: by any one other than the owner of the adjacent land or his
grantee, notice thereof shall be given to such owner or grantee, and
to any person in the possession of such tide lands or the improver of
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the same, who shall have 60 days after service of such notice to
make application for the purchase of such lands, which application
shall have preference over all others; and all applications to pur-
chase tide lands shall be accompanied by an affidavit of the applicant
"setting forth the fact that such land is not held by any other per-
son under a deed from said applicant or any person under whom he
holds."
The land in the territory of Oregon, including the beds and shores

of the navigable waters below ordinary high tide or water, belonged,
prior to the admission of the state into the Union, to the United
States, as proprietor, and was subject to its jurisdiction as sovereign.
Upon the admission of the state into the Union, such bed and shores,
not otherwise disposed of by the United States, became the property of
the state in its sovereign capacity, and subject to its jurisdiction and
disposal. Pollard's Lessee v. Hagan, 3 How. 228; Barney v. Keokuk,
94 U. S. 336; Shively v. Parker, 9 Or. 504. The United States, so far
as appears, never undertook to dispose of of the shore or tide
lands in Oregon during the territorial period, and therefore, upon the
admission of the state into the Union, on February 14, 1859, (11 St.
383,) the same became subject to the control and disposition of the
latter. In pursuance of this power, the state has provided for the
sale and disposition of these lands by the passage of the act of 1872
and the amendment of 1874. Under them, Nancy Welch, as the
owner of the adjacent highland, became the purchaser of the parcels
of tide land known in this suit as blocks 111 and the west half of
145. But it is alleged that the purchase was fraudulent on her part,
because she falsely represented herself to be entitled to purchase the
same in preference to the plaintiff. It does not appear from the bill
in what this fraud consists or wherein her representation, as to her
qualifications, is false, otherwise than that her conclusion from the
admitted facts, as to her right in the premises, may have been erro-
neous. But the question of Nancy Welch's right as a preferred pur-
chaser arose before the commissioners charged with the disposition
of the land upon due notice to the plaintiff, who I suppose had the
right and did contest the matter before them, and their conclusion
or action in the premises cannot be questioned unless for error in
the construction or application of the law, or for some fraud ex-
trinsic and collateral to the contest by which the plaintiff was pre-
vented from having a fair and full hearing before the commissioners.
At least such is the rule laid down by the national courts in regard
to similar proceedings before the officers of the land department.
Aiken v. Ferry, 6 Sawy. 79; Vance v. Bnrbank, 101 U. S. 519, and
cases there cited.
In the course of the business before the commissioners the ques-

tionarose, and was contested, as to which of the two applicants was
entitled to purchase from the state the tide land in question. Their
action in determining such a question is in all respects analogous to
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that of the officers of the land-office in determining a contest before
them, and should receive the same consideration when questioned in
the courts. Now, there is no such fraud alleged or pretended as
would vitiate the decision of the commissioners in this case. So far
as appear8, Nancy did nothing to prevent a full and fair hearing of
the matter by the commissioners, or to hinder or prevent the plaintiff
from presenting his claim to them in the best possible light. Pre-
sumably, the facts concerning the alleged rights of the adverse appli-
cants were presented to the commissioners as here stated, and there,
as here, there being no dispute about them, they, as a question of law,
decided the contest in favor of Nancy. And now, whether the matter
of law was correctly decided by them is the only question in this case.
It is admitted that Nancy was the owner of the adjacent highland,

but it is claimed that the tide land was "held" by the plaintiff under
a deed, not from Nancy, but f1'om James Welch, under whom, it is
claimed, she "held" the highland; and therefore her right to pur-
chase was subordinate, under the act, to that of· the plaintiff. The
argument in support of this proposition is that Welch, having, in
March, 1850, quitclaimed the tide blocks 111 and 145 to the plain-
tiff, and the latter having, in February, 1860, at the instance and
request of said Welch, and upon a consideration moving from him,
conveyed the blocks 5 and 13 to Nancy, therefore Nancy "held" the
same under the said Welch, the same person under whom the plain-
tiff "held" the tide land included in the quitclaim of 1850. Leaving
out of consideration the fact that neither Shively nor Welch ever
had any right to or interest in this land, or any right to purchase the
same, until and except for the act of 1872, and that their quitclaims
of 1850 did not estop either of them from asserting and maintaining,
as ag'1inst the other, any after-acquired estate or interest in them, or
right to purchase the same from the state, (Rawle, Cov. 409; Van
Rensselaer V. Kearney, 11 Row. 322; Fields V. Squires, 1 Deady, 379;
Lownsdale v. Portland, Id.15,) it is very clear that Nancy Welch
never "held" the blocks 5 and 13 under her husband, James Welch;
but I cannot rest this conclusion upon the argumetLt made in its sup-
port by the counsel for the defendants. That argument is this:
James Welch, at the date of the conveyances to him and his wife, in
1860, was a "settler" on the premises, under the donation act, and
in the compromise then made between himself and Shively, in which
he abandoned his claim to be such" settler," the one-half of the land
and blocks conveyed by Shively, in consideration of such abandon-
ment, was conveyed to Nancy, because, as Welch's wife, she was
jointly interested with him in the land upon which he was a "settler"
under the donation act, and therefore the consideration for the con·
veyance from Shively to her moved from her, and not her husband,
whereby she "holds" nnder the former, and not the latter.
But there is no warrant upon the facts stated in the bill, particu-

larly when considered in the light of contemporaneous history, fOI
v.20,no.1-3
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concluding that Welch was ever a "settler" upon this land under
either the donation act or the laws of the provisional government.
True, he lived upon it, but only as the purchaser of certain parcels of
the same or an interest. thereof under and from such a settler-John
M. Shively. After the passage of the donation act, in September
1860, he probably ascertained that his quitclaim from Shively was
not sufl,icient to pass the after-acquired estate which the latter took
under the donation act j .and therefore, as a means of compelling him
to malia the same good, Welch may have threatened and probably did
set up to be a "settler" on the land under the donation act. The ef-
fect of .this claim was at least to embarrass and delay Shively in the
assertion and maintenance of' his right, as such settler, in the land-
office., Hence the so-called compromise, by which Welch abandoned
his,oppol>ition to Shively's claim to the donation, and the latter can-
veyedto Welch and wife, with warranty, that which he had quit-
claimed to the former in 1850 . But even if Welch had been the "set-
tler" op.the land, his wife had no interest in the premises until he
had, complied with the law,so, as to be entitled to the grant. His
aban.donment of the claim prior to that time was his own act, and for
his own benefit. She had nothing to relinquish or abandon. Lamb
v;.Btarr, 1 Deady, 860; Vance v. Burbank, 101 U. S. 520. But Nancy
Welch having acquired these blocks 5 and 13, by a direct conveyance
from Shively, she "holds" them under him. In other words, she de-
rives her title to them from him. And it is altogether immaterial
who furnished the consideration for such conveyance. Because a hus-
band for any reason-as love and affection or a sense of justice-
furnishes the means to enable his wife to acquire property, or even
purchases the same outright, and directs the conveyance to be made
to her, she does not "hold" under him. Welch was not the owner of
the property, and she is not his grantee. They are not privies in es-
tate j there ,is no devolution or transmission of any interest in the
property from him to her. But she holds under the grantor in the
conveyance through which she derives her title and right, and to which
her htlsband is a sotranger.
It follows that Nancy Welch's representation or claim that the tide

lands in question were not "held" by any person under a 'deed from
her. or any person under whom she "held," was true inpoint of both
factang. law, and the commissioners did not err in preferring bel' as
a purchaser to the plaintiff. The plaintiff is not entitled to any re-
lief on this bill, and the same is dismissed.
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POPE v. MEADOW SPRING DISTILLING CO.

RUN v. SAME.

{Circuit (JtYUrt, E. D. Wisconsin. April 12,1884.)

85

1. AGENCy-CONCEALED AGENCy-RESPONSIBII,ITY OF PRINCIPAL.
A party selling goods to another and taking his individual acceptance there-

for, may, upon the discovery that the latter was really acting in the interest of
and under authority from a third party, hold third party responsible for
payment.

2. SAME - ACT OF AGENCY ESTABLISHED BY SUBSEQUENT ACCEPTANCE OF TO
PROPEHTY PURCHASED.
A party who, without the authority of another, purchases goods for him,

which the other, knowing the purchase has been so made, accepts, becomes
thereby an agent, and the other, as principal, may be required by the seller of
the goods to pay the consideration.

At Law.
Jenkins, Winkler et Smith, for plaintiffs.
Goodwin d; Miller, for defendant.
DYER, J., (charging jury.) These are two 'actions, one brought by

Charles Pope and the other by D. W. Ryan, against the Meadow Spring
Distilling Company, to recover in the one case the purchase price
of a certain quantity of malt, and in the other case the purchase price
of a quantity of barrels, which it is alleged came to the possession of
the defendant company through a sale of the same, in the first in-
stance, to one Leopold Wirth, and of which property, it is alleged, the
defendant had the use and benefit. The complaint in the case of Pope
charges that in August, 1883, Leopold Wirth, who was the president
of the defendant company, ordered of the plaintiff, who was a malt-
ster in Chicago, two car-loads of malt suitable for use in a distillery,
and the plaintiff Pope, I1t the request of Wirth, shipped to him such
two car-loads of malt on the twenty-eighth and twenty-ninth days
of August, 1883; that the same were of the value of $1,255.78; that
Wirth made the order and request forthe malt for the use and benefit,
and with the knowledge and on behalf, of the defendant, and for the
purpose of getting the same into the possession of the defendant; that
the defendant company realized the whole benefit and advantage of
the purchase, and received the malt in pursuance of the shipment by
the plaintiff, and used the same, and became thereby indebted to the
plaintiff in the amount of the purchase price, $1,255.78. In the case
of Ryan, the same state of facts and grounds of alleged liability are
stated, except that the property described consisted of three car-loads
of barrels, the value and purchase price of which are alleged to have
been $775.25, which is the amount sought to be recovered by th@
plaintiff Ryan.
It is undisputed that the plaintiffs in the several actions, at the

time they sold the property in question, made the sales on the indio


