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BANKS v. CHAS. P. HARRIS MANUF‘G CO.
Circuit Court, D. Vermont. March 20, 1884.

STATUTE OF FRAUDS—CONTRACT FOR SALE OF
GOODS—MEMORANDUM.

The traveling agent of the defendant company addressed to
his principals an order, “Send to C. W. S. Banks; terms,
net 30 days; freight allowed,” signed by him as agent and
followed by a list of the merchandise desired, with prices
and directions for shipping, signed by Banks, the plaintiff.
Held, that the paper was upon its face merely an order,
and hot a memorandum of sale signed by the defendant or
his agent, within the terms of the statute of frauds.

At Law.

Alduce F. Walker, for plaintiff.

Walter C. Dunton and Elenzer R. Hard, for
defendant.

WHEELER, J. One Berry, representing the
defendant, a manufacturer of chairs, either as salesman
or as a solicitor of orders, bargained to the plaintiff,
a dealer in chairs at Baltimore, Maryland, two lots of
unfinished chairs at an agreed price, to be delivered
there, amounting respectively to $4,274 and $2,458,
and by manifold writing filled duplicates of blank
orders for each, which were substantially alike, and
when filled, read: “Messrs. C. P. Harris M‘t‘'g Co.,
order No.—. Send to C. W. S. Banks, of 59 South St.,
Baltimore, Md.; terms, net 30 days; freight allowed.
M. D. Berry, Agent.” Then followed a list of goods,
with prices, and “to be shipped after two months from
date of this order,” and the orders were signed at the
foot by the plaintiff. One of each he left with the
plaintiff, the other he sent to the defendant, and a copy
of the written parts he kept himself. The defendant
received the orders, refused to send the goods because
the prices were so low, and the plaintiff brings this suit
for the non-delivery.



A principal question is whether this order is a
sulficient memorandum in writing of the bargain to
charge the defendant, within the statute of frauds (29
Car. 2, c. 3) still in force in Maryland. There is no
real question but that these instruments sufficiently set
forth the terms of the sale, if they show a sale, nor
but that the name of the agent is sufficiently signed to
the memorandum, if it is a memorandum of a bargain
of sale and he had authority to bind the defendant
to a contract of sale. Drury v. Young, 58 Md. 546.
The memorandum must set forth on its face enough to
gather a contract of sale from, as against the party to
be charged with the consequences of such a contract
in the action. Egerton v. Mathews, 6 East, 307; Cooper
v. Smith, 15 East, 103; Bailey v. Bogert, 3 Johns. 399.
This memorandum appears to be of an order, and not
of a sale, and would, so far as it shows for itself, fail
to make out a sale without acceptance of the order.
Chit. Cont. 349. The acceptance of the order might be
by a delivery or forwarding of the goods, according to
its terms, so as to charge the purchaser with the price
without acceptance by him; but here there is no
delivery; the action is for want of that.

There is nothing from the defendant to help this
memorandum out at all. There was a letter to the
plaintiff after the order was received, but it treated
the memorandum as an order, and did not in any way
recognize a sale. Cooper v. Smith, supra. In Drury v.
Young, the memorandum was, “sold W. H. H. Young,”
etc. No case has been shown or observed in which the
writing did not show a sale, or that from which a sale
could be gathered, where it is held sulficient. In this
instrument the name of the defendant itself appears,
put there by its agent, but as being requested to send
the goods, not as selling them. The name of the agent
appears, but only as to ordering the goods. If he joined
as agent in the order, it would be as agent of the
plaintiff, for that comes from him to the defendant, and



does not proceed at all from the defendant. If he was
authorized he could accept the order in writing, and
thus the whole would show a bargain of sale. But the
acceptance is lacking, and the memorandum is of only
one side of a bargain. The agent has testified to the
bargain, and that the writing delivered to the plaintiff
was intended to show it. This would be well enough
if the writing did show it. Parol evidence is admissible
to show the meaning of trade expressions and to apply
the writing to the circumstances, but not to contradict
the writing, nor to supply any part required by the
statute to be in writing. To hold that what is on its face
an order may be shown to be intended as a sale, or
that an acceptance of an order necessary to make a sale
may be supplied by parol, would be to disregard the
plain provisions of the statute. In any view of Berry's
authority, the statute cuts off this action.

Judgment for defendant.

The language of section 17 of the statute of 29 Car.
I. c. 3, is as follows: “And bee it further enacted by
the authority aforesaid, that from and after the said
fower and twentyeth day of June noe contract for the
sale of any goods, wares, or merchandises for the price
of ten pounds sterling or upwards shall be allowed
to be good except the buyer shall accept part of the
goods soe sold and actually receive the same, or give
something in earnest to bind the bargaine or in part
of payment, or that some note or memorandum in
writing of the said bargaine be made and signed by
the partyes to be charged by such contract, or their
agents thereunto lawfully authorized.” The principal
case raises the main question under this section of
the act, what is a sufficient “note or memorandum in
writing” to satisly the statute? And its consideration
may conveniently be divided into (I.) the form of
the memorandum, (II.) the contents, and (III.) the
signature.



I. The Form of the Memorandum. Lord

ELLENBOROUGH said that “anything under the
hand of the party expressing that he had entered into

the agreement set out therein” was sufficient.l And it
was said in the supreme court of the United States, by
CATRON, ]., in construing the fourth section of the
statute, the language of which is similar: “But as the
statute [ff] does not prescribe the form of a binding

agreement, it is sufficient that the natural parts of it

appear either expressed or clearly to be irnplied”l
“The statute of frauds does not require the contract

itself to be in writing, but a memorandum of it, and a

memorandum properly signed of a by-gone contract is

quite sufficient™

It thus appears that the memorandum is not the
contract, but only the evidence of it, and this is true

as to both the fourth and seventeenth sections.>Hence
letters may be sufficient memoranda within the statute,
and that, too, whether addressed to the plaintiff or
to third parties, so long as they contain actually

intelligible memoranda of the contract;* and even a

telegram properly identified is equivalent to a letter,”

and a receipt or a promissory note may be a sufficient
memorandum to show the price, or part of the price,

of land, if the contract is described in the writing.é An
account stated is a sufficient memorandum within the

statute to justify a suit for a debt included therein,’

and it has more than once been held that a will
may be a sufficient memorandum of an alleged gift or

contract made inter V1'Vos;§ and this, too, even though
the original paper be lost after execution, or fall short
of the statutory requirements of a will, and hence be

invalid as such;9 but the paper or will, whichever

it may be, must contain the whole contract.’? An



insufficient deed may, like an invalid will, be good as

a memorandum.! But if the deed does not show the

real contract, it does not operate as a memorandum of
that contract.’? A bond of arbitration and a reference
in partition are both sufficient memorana’aQSo, too, is

an affidavit.2? It is important for litigants to remember
that statements or admissions in equity pleadings may
also make good defects in their contracts, under the
statute, since a statement in a bill in equity to assume
an incumbrance and an answer in equity have both
been held to sufficiently comply with the statutory

requirements;gbut, if the statute is set up at the same
time that the verbal contract is admitted, he answer

will not then be binding within the act.1® Not only is it
immaterial what the form of the memorandum may be;
it is equally unimportant that the memorandum should
be all contained in a single paper. Several papers,
if distinctly connected together by reference to each

other, may form a sufficient memorandum.’’
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II. THE CONTENTS OF THE
MEMORANDUM. The memorandum relied on
“must contain such words as will enable the court,
without danger of mistake, to declare the meaning of
the parties. It must obviate the necessity of going to

oral testimony, and relying on treacherous memory,

as to what the contract itself was™ Another test
is, that, if specific performance is sought, the terms
of the contract must appear with sufficient certainty

to enable the chancellor to make a definite decree.?
The memorandum, whether it be found in a single
paper or a series of papers, must show the whole
contract; 1. e., the promise, the parties, the subject-

matter, the consideration, and the conditions, if any;



An illustration of the failure of the memorandum to
come up to the requirements of the statute in this

respect, is found in McElroy v. Buck® where the
plaintiff and defendant had verbal negotiations for
the sale of some hogs, and the terms were then and
there agreed upon, subject to the defendant's right to
go to Ohio first, and to telegraph his determination
from there. This was done, and he sent the following
telegram to plaintiffs: “I will take double-deck car
hogs. William C. Bryant will close contract. {Signed]
JAMES MCELROY.” The court said: “Standing by
itself, the telegram contained none of the elements of
a bargain except quantity, and it implied that there
had been some communication previously in regard to
terms which would have to be appealed to, to explain
the substance of the bargain. Moreover, it did not
purport to be a note or memorandum of an agreement
at all, but only a simple notification of adhesion to
an agreement which had been previously arranged
theretofore, and the terms of which were assumed to
be understood, and the facts show that the previous
arrangement so referred to was one which rested

wholly in parol.” In Lee v. Hills,> through the omission
of the clerk who made out an intended bill of sale,
the word “sold” was omitted, so that the paper of itself
showed no contract, although the name of the vendee,
and the quantity and prices of the articles, appeared.
It was held that the memorandum was insufficient,
since the omission could only be supplied by parol
testimony. So it was not enough to say: “This is to
certify that I have received from Robert Irving,—, the
sum of £10.—, and have applied it to the sale of lot
No. 9 in the fifth concession of West Oxford, and as
soon as [ get a bond I will give him one for the lot,”
since it contains neither the terms and conditions of

the contract nor the plric:e.é But a written offer of sale,



which merely requires acceptance by the other party, is
good if the acceptance can be proved even by parol.

In Sanborn v. F]ag]eurz the plaintiff relied on the
following memorandum: “Will deliver S. R. & Co.
best refined iron, 50 tons, within 90 days, at 5 ct. per
lb., 4 of cash. Plates to be 10 to 16 inches wide, and
9 ft. to 11 long. This offer good till 2 o‘clock Sept. 11,
1862. ]. II. P., ]. B. R.” The plaintiff proved the initials
to have been alfixed by the defendant and himself, and
the acceptance of the offer by himself, before 2 o‘clock
on the day named. This was held sufficient; Bigelow,
]., saying: “The acceptance of the contract by the
party seeking to enforce it may always be proved by

. . 1
evidence aliunde.”~

But if the alleged memorandum was not at the
time intended to express a contract or an oifer for
acceptance, so as to complete the contract, it will
not satisfy the requirements of the statute; as, where
an agent sent a circular to tenants announcing the
landlord’s intention to grant new terms at an increased
rental, and inclosing the draft of an agreement which
the tenants signed, it was held that as the circular was
not a contract, but a mere declaration of intention, and
the landlord did not sign the agreement, the statute

was not satisfied.

A curious question, already touched upon in
connection with admissions in pleadings, arises upon
the effect of a letter or memorandum referring to
a previous contract, which by the very letter itself

is repudiated. In Bailey v. Sweatingl there was an
action for goods sold and delivered. After making
an oral contract, the vendee wrote a letter to the
vendor, saying: “The goods selected for ready money
was the chimney-glasses, amounting to 381. 10s. 6d.,
{for the price of which the suit was brought,}] which
goods I have never received, and have long since



declined to have, for reasons made known to you at
the time.” It was held that this was of itself a sufficient
memorandum of the contract within the statute, the
spirit of which, being to prevent perjury, was clearly
not violated, since the contract was proved by the
defendant himself. A dilferent view had previously
been expressed by Lord Blackburn, in his work on the
Contract of Sale, p. 66, but he himsell subsequently

admitted? that his opinion there expressed had been
overruled by the later cases.” Again, in Ockley v.

Masson,é a case in many respects similar to the
principal case, the defendant's agent, Kerr, made a
parol sale of groceries to the plaintiffs. Kerr entered
the order in a book (which was not produced at the
trial) and reported the sale to the defendants, who
thereupon wrote to the plaintiffs: “Mr. Kerr reports a
sale that we cannot approve in full, but will accept for,
etc.,” enumerating certain articles. Plaintiffs insisted
upon completion of the order in full, and defendants
thereupon canceled the whole order. It was held by
Patterson, J. A.—First, that the agent's letter to his
principal, reporting the sale, (which, it is to be
observed, is distinguishable from an order as in the

principal case,) was a sufficient memorandum, quoting

therefor ERLE, J., who said, in Gibson v. Holland?
“Now, a note or memorandum is equally corroborative,
whether it passes between the parties to the contract
themselves, or between one of them and his own
agent;” but in this case he held it to be still stronger
that the letter acknowledging the agent's report was
from the defendants to the plaintiffs. Second, that the
effect of the sale was not impaired by the disapproval
expressed by the defendants.

The memorandum must show a completed contract;
it is not sufficient if there appear to be a jus

deliberandi or locus pem'tentja],g—see this subject



treated at length in Reed, St. Frauds, §§ 395, 396,—but
it does not render the memorandum invalid that it
contains an agreement for a more formal contract to be

made, if, in itself, the contract is clearly made out.? If,
however, B8] it appears that it was not the intention
of the parties to be bound unless the final and formal
contract is made out, then the memorandum is not
a memorandum of a consummated contract. Indeed,
this rule may be sustained by invoking that already
referred to, that there must be no Jocus pcenitentice.

Thus, in Winn v. Bu]],l an agreement was executed
expressly “subject to the preparation and approval of

a formal contract,” and it was held to be insufficient.

If no conditions as to payment are contained in the
memorandum, the usual or a reasonable time is to be
inferred, and proof to the contrary will not generally be

allowed.?

Apart from the question of the signature, the
memorandum must contain the names of the parties
to the contract, or at least sulficient to identily them.
It is not necessary that their full names should be set
out—their initials may serve for identification; neither
is it necessary that the names of the real parties in
interest should appear, if they were acting through
agents, and the memorandum identifies the agent, and

the agency can be proven.

In Salmon Falls Manuf'e Co. v. Goddard® the

memorandum was as follows:

“SEPT. 19th. W. W. GODDARD. 12 mos.
“300 bales S. F. drills, 7Y
“100 cases blue do., 8%4

“Credit to commence when ship sails. Not after
Dec. 1st. Delivered free of charge for truckage. The
blues, if color satisfactory to purchasers.

‘R. M. M.



This was accompanied by a bill of parcels, sent
shortly after to defendants. Suit was brought by the
Salmon Falls Manufacturing Company to recover the
price of the goods named in the memorandum. It
appeared that the firm of Mason & Lawrence were
the agents of the plaintiffs in Boston, and that the
memorandum was signed with the initials of R. M.
Mason, one of the firm, for the firm, and it was held
(two judges dissenting, however) that the plaintiffs

could recover.>

It will even suffice in some cases that the parties
should be styled by some designation, if the

identification can be proven.é There has been great
conflict of opinion on this point, however, and the
true rule appears to be “that, where a description
points directly to one set of persons and but one,
and their identity can be shown from the writing or
from other written evidence, or by parol evidence,
which can indicate the persons described in the writing
without involving inadmissible oral proof of anything
in the contract itself, the writing is sufficient under the

statute of frauds.””

III. THE SIGNATURE. The seventeenth section
of the statute provides that the note or memorandum
shall “be made and signed by the parties to be charged
by such contract, or their agents thereunto lawifully
authorized.” In one respect the consideration of
this clause has been anticipated by what has
immediately preceded, but it was there mentioned, not
with regard to the character of the signature of the
party to be charged, but to illustrate the rule that the
contract must be so far complete in itself as to require
no parol testimony to show who are the parties to the
contract. The consideration of the signature involves
(1) the meaning of the word “parties;” (2) the requisites
to the signature; (3) the place of the signature; and
(4) the signature of an agent. It may be observed in



passing that the memorandum itself need not be in the
handwriting of the party to be charged; it may be either

in other handwriting or printed.l

(1) There is no difference between the fourth and
seventeenth sections of the statute, caused by the
use of the word “party” in the one and “parties” in
the other; in either case, in the absence of special
provisions in local statutes, the memorandum need be

signed only by the “party”to be charged.Z

(2) In Sanborn v. Flagler> BIGELOW, C. J., said:
“It is hardly necessary to add that the signature is
valid and binding, though made with the initials of
the party only, and that parol evidence is admissible

to explain and apply them™ So, too, the statute is
satisfied by the mark of the person to be charged, or
any figure or designation, if the party affixing intends

to be bound thelreby.5 Finally, it is not even essential
that the party to be charged should have alfixed either
signature, initial, or mark of any kind with his own
hand, if his name be even printed with his authority,
and the printed signature be intended to bind it will

be sufficient. In Drury v. Young,é Stone, J., said:
“In Schneider v. Norris: Lord ELLENBOROUGH

decided that the appropriation and recognition of a
printed name was sulficient.” In Boardman v.

Spooner,§ however, Foster, J., said: “The stamping of
the purchaser's name and a date on the bill, and
memorandum of weights at some time, while these
papers were in their possession, without evidence
when or for what purpose this was done, did not show
that they had adopted such a stamp as a signature and
affixed it to the instruments with the intent to bind
themselves thereby. * * * We do not regard the mere
fact that when these papers were produced at the trial
by the defendants they were found to be so stamped,



as a circumstance which either a court or a jury should
be at liberty to treat as proof of a signature by the party
to be charged.”

(3) It is quite immaterial in what part of the
memorandum the signature may be, if it sufficiently
appear that it was intended to govern the whole

agreement which it authenticates;? but the signature
must be intended to govern the whole contract,

otherwise its position may make a difference.t?
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(4) The general rule is that the same person cannot

be agent for both patties.l There is an exception
to this rule, however, in the case of a professional
broker, who is usually, apart from the statute of frauds,
the agent of both parties, and who may make a
memorandum under the statute binding upon both of

his principals.g The authority of the agent to make a

sale of chattels under the statute may be given orally.i

Before closing this note, the annotator must add
an acknowledgment of the assistance which he has
received from N. Dubois Miller, Esq., of the
Philadelphia bar, in the preparation and arrangement
of the points of law which have just been considered.
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