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Unitep States v. Laxe.
{Cireuit Oowrt, E. D. Wisconsin. December 27, 1883.)

PUBch Laxp-—-ExtrY—RicaET TO0 CuT TIMRER.
One who has entered upon public land according to law for the purpose of -
claiming a homestead therein, and is residing thereon in good faith, and im-
proving it for agricultural purposes, Is entitled to cut so much timber from the
land as is necessary for his actual improvements; but until he has received his
patent he cannot cut timber for any other purposes nor under any other con-
ditions,

At Law.

G. W. Hazelton, for the United States.

James Freeman, for defendant.

Dyer, J., (charging jury.) This is an action of replevin to re-
cover a quantity of timber claimed by the government to have been
illegally cut by the defendant from certain lands in Langlade county
in this state. The claim of the plaintiff is that the defendant ecut 152
pine trees standing on thig land amounting to 156,851 feet. It seems
that in March, 1882, the defendant made an entry of the lands men-
tioned, being a quarter section, as and for a homestead under the laws
of the United States, as every person who is the head of a family,
and a citizen of the United States, is entitled to do. There is testi-
mony tending to show that he went into occupancy of the premises,
and it does not seem to be disputed that in the winter of 1882-83
he cut from the land a guantity of pine timber growing thereon.
The controversy between the parties is concerning his Fight to cut
this timber and the quantity he eut. It is permissible for any such
land claimant, provided he is living on the land and improving it for
agricultural purposes, to cut and remove from the portion thereof to
be cleared for cultivation so much timber as is actoally necessary for
that purpose, or for buildings, fences, and other improvements on the
land entered. This he bas a lawful right to do. But where the per-
son. does not make the land his actual residence, and cultivate and
improve it, or where the timber is not cut for the purpose of elearing
and improving the land for agricultural purposes, or where the facts
show that the entry was not made in good faith, but for the mere pur-
pose of stripping the land of the valuable timber upon it, the case is
one in which the cutting is unlawful. In clearing for cultivation,
should there be a surplus of timber over what is needed for purposes
of improvement, the claimant may lawfully sell or dispose of such sur-
plus; but it is not lawful for him to strip the lands of its timber for
the sole purpose of sale or speculation, until be has made final proof
and acquired title.

These are the principles of law governing this case, and, as yon
perceive, the primary question here is, did the defendant cut this
timber for agricultural purposes; that is, in good faith, for the pur-
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pose of improving the land? What was his object? Was it to clear
the land for cultivation? Was it in putsuance of a purpose to im-
prove the land and to make it his home? Or was his purpose merely
to cut the timber off without refereénce to immediate future use of
the land, and to sell and make money out of the timber so cut? In-
cidental to these pomts of inquiry is the question whether or not he
entered the land in good faith, intending to use and oceupy it as a
homestead. Indeed, as you see, the question involved is largely one
of good faith, and, in determmlng ‘whether the timber was cut for
purposes of husbandry, or merely for purposes of sale and pecuniary
profit, you will leok into the circumstances under which the cutting
was done, the manner in which the timber was cut with reference to
localities on the land, and the kind and quantity of timber cut.* You
will consider what improvements there were upon the land; whether
the defendant was living on the land; in short, whether he was deal-
ing with it in good faith intending to cultivate and improve it for
farming purposes. :

You understand what the claims of the parties are. The defend-
ant insists that he in good faith entered the land for a homestead;
that he made improvements upon it; that he was making prepara-
tions for other improvements when notice was given him of the can-
cellation of his entry and elaim; that he occupied and lived on the
land; and that the timber in questiqn was cut for the sole purpose
of improving the land and devoting it to agricultural uses. -If this
be 80, then the plaintiff is not entitled to recover. But the contrary
of all this is claimed by the government, and its contention is that
the land was not occupied by the defendant in good faith as and for
a homestead; that this timber was cut with the primary purpose of
selling it and making money out of it; that it was not the intention
of the defendant in good faith to cultivate and improvethe land; and
that the cutting of the timber was not done for the purpose of clear-
ing the land for agricultural uses. . Various circumstances are relied
on in support of this elaim, and, if the government's contention is
supported by the facts of the case, then the conclusmn must be that
the timber wag illegally cut, and the plaintiff, in that state of the case,
would be entitled to recover it in this action.

Verdict for plaintiff.
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Uxitep Srates v. Evaxs.
(District Court, D. California. April 3, 1884.)

ProcuriRG THE COMMISSION OF PERJURY-— ELEMENTS OF THE CRIME — KNowL-
EDGE.

To constitute the crime of procuring perjury to be committed, it is not enough
that both the accused and the false witness knew the falsity of the statements
sworn to, but the accused must also have known that the witness knew the
-statements to be false.

Indictment for Subornation of Perjury. On demurrer.

S. G. Hilborn, U. 8. Atty., and Carroll Cook, Asst. U. 8. Atty., for
the United States.

A. P. Van Duzer and J. J. De Haven, for defendant. ‘

Horrmaw, J. The indictment, after the usual formal allegations,
which seem to be quite sufficient, charges in substance that the de-
fendant procured onme Burnett to commit the crime of perjury by
swearing to certain allegations contained in an affidavit made and
subscribed by him on an application for an entry of certain timber
lands. It avers that Burnett knew that these allegations were false,
and it negatives them by averring what the facts were. It also avers
that the defendant, when he procured Burnett to swear to these alle-
gations, also knew that they were false. It does not aver that he
knew that Burnett was aware of their falsehood. To sustain an indict-
ment for procuring a person to commit perjury it is obviously neces-
gary that perjury has in fact been committed. It cannot be com-
mitted unless the person takingthe oath not only swears to what was
false, but does so willfully and knowingly. He who procures another
to commit perjury must not only know that the statements to be
sworn to are false, but also that the person who is to swear to them
knows them to be false; for unless the witness has that knowledge the
intent to swear falsely is wanting, and he commits no perjury. It is
therefore essential that the indictment should aver, not only that the
statements made by the witness were false in fact, and that he knew
them to be false, but also that the party procuring him to make those
statements knew that they would be intentionally and willfully false on
the part of the witness, and thus the erime of perjury would be com-
mitted by him.

The allegations of the indictment in this case are consistent with
g belief on the part of the defendant that the party alleged to have
been suborned supposed the statements he was expected to make to
be true. In that case he would not be guilty of perjury, nor could the
defendant be adjudged guilty of procuring him to commit perjury.

Demurrer sustained.

See U. 8. v. Dennee, 3 Woods, 39; Com. v. Douglass, 5 Mete. 244; 2 Archb,
Crim. Pr. & PL. Pom. Notes, 1750; 2 Whart. Crim. Law, (3th Ed.) 1329.



