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THE WORTHINGTON AND DAVIS.

(Di8trice CO'Urt, E. D. Michigan. April SO, 1883.)

1. COLLISION-RUNNING INTO VESSEL AT ANCHOR-PRESUMl'TION Oli' FAULT.
The presumtion of fault arising from running into a vessel at anchor maybe

rebutted by showing that the moving vessel exercised all reasonable care upon
her part, and tllat the collision was an inevitable accident; or by showing that
the fault is with the anchored vessel in failing to use proper precautions.

2. SAME-ANCHORAGE IN ST. CLAIR RIVER-DUTY OF VESSEL.
Anchorage in St. Clair river is not necessarily improper because the channel

is comparatively narrow, and vessels are frequently passing and repassing, if
room be left for vessels and tows to pass in safety. A vessel so anchored, how-
ever, is hound to keep a watch, and not to allow her sails to obstruct or obscure
the view of her anchor light.

S. SAME-INSCRUTABLE FAULT-LIBEL DISMISSED.
In cases of inscrutable fault the libel should be dismissed.

In Admiralty.
This was a libel for a collision between the schooner Gladstone and

the schooner Davis, in tow of the propeller Worthington, which oc-
curred on the night of July 26, 1881, on the St. Clair river, near Her-
son's island. The Gladstone was bound on a voyage from Detroit to
the port of Golden Valley, Ontario. She left Detroit in the afternoon,
under sail, reached the St. Clair river, and sailed up to a point a little
above the place of collision. The wind, which had been light from
the west or north-west during the afternoon and evening, about 9
o'clock failed altogether. The schooner, being unable to proceed fur-
ther, came to anchor in the channel of the St. Clair river, somewhat
upon the Canadian side. After coming to anchor, her riding lights
were taken in, and a bright anchor light placed in her port fore-rig-
ging, about 20 feet from the deck. For all that appears, this light
was burning brightly up to the time of the collision. A lookout was
also stationed upon the deck to watch approaching vessels. The
night was clear, and lights could easily be seen at the usual distance.
Some time after 10 o'clock the schooner Davis, which was the last of
three vessels in tow of the propeller Worthington, bound down the
river, came into collision with the Gladstone, breaking her jib-boom,
bowsprit, and cat-head, and damaging her port bow.
Moore ef; Oanfield, for libelant. /
H. D. Goulder, for claimant.
BROWN, J. It is charged in the libel that the propeller was in fault

in running too close to the Gladstone, and that the schooner Davis
was in fault in not keeping a sharp lookout, and in not porting her
wheel sufficiently to keep in the wake of the propeller, and thus avoid
coming in contact with the Gladstone. Separate answers were filed
on the part of the propeller and the Davis, the same counsel repre-
senting both vessels. Upon the hearing, however, there was no evi-
dence showing the Davis to be in fault, as she appeared to have done
the best she could in following the Worthington. The case against
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her was practically abandoned. The answer on the part of the pro-
'peller avers that the wind was blowing a stiff breeze from the westward;
that the Gladstone had her foresail and mainsail set, and was lying
athwart the channel: denies that the schooner had a proper anchor
watch; and avers that if she had any light it was so placed as to be
obscured by the sails from the view of the vessels coming down the
river. It was claimed, furthermore, that before discovering the Glad-
stone another propeller, the Oneida, had just passed the· Worthing-
ton, and wa.s ahead upon the same course and in the channel; and
that the officers in charge of the Worthington, before discovering any
light upon the Gladstone, saw the Oneida suddenly sheer to the west-
ward, whereupon the Worthington put her wheel hard a-port, and
changed her course as much to starboard as it safely could be; and that
it was only when they had approached within about 200 or 300 feet
that her officers and crew for the first time saw the light of the Glad-
stone. It was also averred that when the Worthington ported she
gave the proper signal to the tow, and that the first vessel passed
clear, the second within a few feet of the Gladstone's jib-boom, and
the third vessel, the Davis, struck and did some injury to the Glad-
stone. . .
The.re can be no doubt of the proposition that, as the collision oc-

curred with an anchored vessel, the burden of proof is upon the Wor-
thington to show herself guiltless of fault. She may do this by show-
ing that she exercised all reasonable care upon her part, and that the
collision was the result of an inevitable accident, or, as is done in this
case, by showing that the fault is with the schooner in herself failing
to observe the proper precautions. The first fault charged against the
Gladstone is that she was lying in an improper, unusual, and unsafe
place. In this connection I can do little more than repeat what was
said by Judge LONGYEAR in the case of The Masters and Raynor, 1
Brown, Adm. 842, that anchorage in the St. Clair river is not neces-
sarily improper because the channel is comparatively narrow, and
vessels are frequently passing and repassing, if room be left for vessels
and tows to pass in safety. It always has been the custom for sailing
vessels, navigating the Detroit and St. Clair rivers, to come to anchor
in the channel, and I am not disposed to say such custom is un-
reasonable, though collisions are not infrequently occasioned thereby;
and in the increasing magnitude of commerce we may be ultimately
compelled to adopt a different rule: but I think it much more prudent
for vessels to anchor as near the shore as the water will permit. Some-
times, however,-and that is claimed in this case,-the wind falls so
suddenly that the vessel has no option but to drop her anchor where
the wind leaves her. It would seem, however, that even in SUGh a case
something might be done, with the aid of the current and her rudders,
to get the vessel closer into shore; but as there was undoubtedly suf-
ficient room left for tows to pass the Gladstone upon the American
side, I am not disposed to criticise her anchorage at this spot.
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But, whether anchoring there fiom necessity or choice, I have no
doubt that she is bound to exercise a greater degree of care and dili-'
gence in respect to her light and her anchor watch than would be requi-
site in case sbe were anchored out of the usual path of vessels. I am
not disposed, tp say that she was in fault for having her sails up, if she
bad otherwise complied with the statute in having a light which could
be readily seen by vessels coming up and down the river. The labor
of getting a vessel under way would undoubtedly be much lessened by
having her sails already hoisted, in case a favorable wind should
spring up, and if the light be properly displayed I do not see that the
liability to collision would be thereby enhanced. This was the opinion
of Judge WILKINS in the case of The Planet, 1 Brown, Adm. 124. In
this case I cannot see that the furHng of the sails would have assisted
the schooner any in enabling her to give way to the descending tow.
The difficulty in the case turns upon the question whether the Glad-

stone displayed a proper anchor light to approaching vessels. There
seems to be no question that she did display a bright light about
20 feet from her deck, and it appears to have been set in her pOl't
fore-rigging, but it certainly did not comply with rule 10, Rev. St. §
4233, which requires that all vessels, when at anchor in roadsteads or
fair-ways, shall exhibit, where it can best be seen, a white light, so
constructed as to show a clear, uniform, and unbroken light, visible
all around the horizon. Now, this light, while complying with the law
in other respects, clearly was not visible to a person approaching from
the starboard side of the vessel back of the foremast, and in that re-
spect there can be no question that the schooner was in fault, and the
only remaining inquiry is whether such fault contributed to this col-
lision. Upon the part of the schooner it is averred that the wind was
north-west, and that she was heading a little toward the Canada shore,
and hence that her light could be clearly visible to all vessels coming
down the stream. Upon the other hand there is a large amount of
testimony tending to show that there was a brisk wind from the
south-west, and that the vessel was lying with her head canting towards
the American shore, in a position which might at least have obscured
ller light to a propeller coming down the stream. This testimony is
corroborated by that of the witness Kirby, who swears that the injury
was done by the wrenching of her jib-boom and her bowsprit from star-
board to port. If her hull was struck at all it would appear to have
been a mere glancing blow, and that the principal injury was done
by the jib-boom catching the mast of the Davis and breaking it off.
This, with the wrenching of the bowsprit, inflicted the only serious
damage to the schooner. It seems, too, that the Oneida, which
preceded the Worthington down the river a very short distance, did
not observe her lighi until she was very near to her, and that her at-

was first called to her, not by seeing the light directly, but by
seeing the loom of the light upon her sails. The men upon the Wor-
thington also swore that they did not see her light, and ported only be-
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cause the Oneida ported, and that the light was first revealed when
they had approached very near to the schooner. Had the Worthing-
ton seen this light at a greater distance, it would undoubtedly have
been her duty to port sooner; but if we are to believe the testimony of
her officers and creW', and those of her'tow, the Gladstone's light must
have been concealed 'either by the Oneida (in which case the accident
as to the propeller would have been inevitable) or by the' sails of the
Gladstone. In my opinion the propeller has rebutted thepresump-
tion of fault which atta.chedto her colliding with a vessel at anchor,
and put it upon the Gladstone, although the case is an exceedingly
close one.

1£ the case be not one of fault on the part of the Gladstone, it is,
to my mind at least, a case of inscrutable fault, and the question re-
mains to be considered what is the measure of liability in respect to
collisions of this character. Cases of inscrutable fault are those
wherein the court can see that a fault has been committed, but is
unable, from the conflict of testimony, or otherwise,to locate it.
Since the introduction of colored lights and fog signals tllesecases
are of rare occurrence, and the measure of liability is still an un-
settled question. At common law the plaintiff is bound to make out
his case by a preponderance of testimony, and if the question of fault
is left in d6ubt the defendant is entitled to a verdict, and the loss
rests where it falls. This is also the rule in the English admiralty
and vice-admiralty courts. The Catherine of Dover, 2 Hagg. 154;
The Maid of Auckland, 6 Notes Cas. 240; The Rockaway, 2 Stew.
Vice Adm. 129; The City of London, Swab. 300, 302. The laws of
OIeron,of Wisbuy, and theJl,farine Ordinance of Louis XVr., made no
distinction between cases of mutual fault, inscrutable fault, and in-
evitable accident, but divided the damages in every ,case where the
collision was not the fault of one party only. This rule was probably
adopted on account of the difficulty of determining to which vessel
the fault was imputable. It has received the sanction of Emerigon,
Valin, Pothier, Grotius, and most, if not all, of the continental au-
thors upon the subject. It has been incorporated into the French
Commercial Code, but in the German Code no allusion whatever is
made to this class of cases. The question has never been definitely
settled by the supreme court of the United States, aithough in the
opinion of Mr. Justice SWAYNE, in the case of The Grace Girdler, 7
Wall. 196, there is a dictum to the effect that "where there is a rea-
sonable doubt as to which party is to blame, the loss must be sus-
tained by the party on whom it has fallen;" citing The Cather'ine of
Dover, 2 HaRg. 154. The point does not seem to have been argued
by counsel, and the case was disposed of as one of inevitable acci-
dent. The district courts are about equally divided in opinion The
Scioto, Davies, 359; The John Henry, 3 Ware, 264; The David Dows.
16 FED. REP. 154. Contra, The Kallisto, 2 Hughes, 128; The Breeze,
6' Ben. 14; The Summit, 2 Curt. 150; The Cherokee, 15 FED. REP.
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119; The Amanda Pmcell, 14 FED. REP. 486. Although I know of
one reported case in which the rule was actually applied, (Lucus v.
The Thomas Swan, Newb. 158,) it has apparently met with the ap-
proval of Mr. Justice STORY in his work upon Bailments, (sections
608, 609,) Chancellor KENT, (3 Kent, Comm. 231,) Judge CONKLING,
(1 Conk. Adm. 378,) and most of the American elementary writers,
though none of them pronounce a decided opinion of their own.
Fland. Mar. Law. §§ 357,358; Bouv. Law Diet. tit. "Collision." The
question received, however, its most elaborate discussion by Judge
HALL, of the Northern district of New York, in the case of The.Gomet,
9 Blatchf. 323 and the continental rule was adopted without hesita-
tion.
These authorities are undoubtedly entitled to great respect, but it

will be observed that in most of them there is no discussion of the
question as an original proposition, and the rule is apparently adopted
in deference to the continental doctrine. Conceding that the mari-
time law of continental Europe favors a division of damages, does it
necessarily follow that the law as administered in this country should
be the same? I think not. While the maritime Codes of the dif-
ferent countries have undoubtedly many features in common, there
are probably no two exactly alike. A reference to the provisions
upon the subject of collision will show that the German law differs in
many particulars, notably in regard to the division of damages, from
the French, and that again from the Dutch and Russian. Indeed,
the ancient Codes and writers, cited by the learned judge in the case
of The Comet, declared that in cases of inevitable accident the dam-
ages shall be divided; yet nothing is better settled in the maritime
law of England and America, than that in such case the loss shall
rest where it falls. Uniformity, at least, does not require us to adopt
the rule of division in cases of inscrutable fault. In short, the mar-
itime law is not international, except in a limited sense. It inevita-
bly takes on a local coloring conformable to the habits and traditions
of the different countries in which it is administered.
There are certain fundamental principles of justice adopted by the

English and American courts which have become maxims of juris-
prudence, and are equally binding in cases of common law, equity,
and admiralty jurisdiction. Among these is that which prohibits a
person being deprived of his liberty or property without being proved
guilty of some fault or dereliction. Under the terms "due process of
law" or "law of the land" provisions of similar import are inserted in
all our constitutions. "By the law of the land," said Mr. Webster,
in the Dartmouth College Case, 4, Wheat. 518, "is most clearly intended
the general law which hears before it condemns, which proceeds upon
inquiry, and renders judgment only after trial. The meaning is that
every citizen shall hold his life, liberty, property, and immunities
under the protection of general rules which govern society." Every
person is presumed innocent, even of fault, and is entitled to rest
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upon that presumption until shown to be guilty; and the whole object
of our judicial machinery is to determine by competent proofs who has
committed a crime, perpetrated a wrong, Dr broken a contract. If
charged with a crime, the accused must be proven guilty beyond a
reasonable doubt. ICaamages are sought, the plaintiff, the actor,
must always make out his case by at least a preponderance of evi-
dence. If the evidence is clearly balanced, it is the duty of tee court
to dismiss the proceedings. I know of no reason why this same rule
should not obtain in collision cases. The difficulty of proof is usually
not greater; the injustice of a false step is no less. Indeed, they are
peculiarly cases wherein fault should be established and located, since
the 10SB, in a large majority of cases, falls upon persons guiltlesli of
all personal blame. So strongly has this consideration appealed to
the good sense of the mercantile world, that, by the laws of most civil-
ized countries, the liability of an innocent owner is limited to the value
of his interest in the offending ship and her freight. The doctrine of
division incases of mutual fault, though an infringement upon the
common law, is not an exception, and hardly a qualification, of the
rule requiring the libelant to establish his case. It is only a simpli-
fication of the doctrine of contributory negligence,-ameasure of dam-
ages rather than a method of proof, and the only practicable mode of
doing justice in ooses of mutual fault. For these reasons my own
opinion is decidedly in favor of the English rule adupted by Mr.
Justice SWAYNE in The Grace Girdler.
The libel will be· dismissed, but, as the case is one of very grave

doubt, no costs will be awarded to either party.

THE SOUTHFIELD.1

(District Oourt, E. D. New York. January 29, 1884.)

DAMAGE TO CUAL-BOAT BY SUOTION AND SURGE CAUSED BY PASSING FERRY-
BOAT-EvIDENCE.
In an action against the ferry-boat S., to recover damages for injuries caused

by the suction and surge produced by the passing ferry-boat to a canal-boat
moored in a proper place at a at Staten islano, held, that, upon the
evidence, the injuries were caused by the ferry-boat's passing at an unneces-
sary rate of speed, and that the ferry-boat was liable for the damage sustamed.

In Admiralty.
E. G. Davis, for libelant.
Macfarland, Reynolds l£ Lowrey, for claimants.
BENEDICT, J. This action is brought by the owners of the canal.

boat Annie C. Haeger, to recover for injuries caused to that boa.' by
lReported by R. D. & Wyllys Benedict, of the New York bar.
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the suction and surge. made by the ferry-boat Southfield, in passing
the canal-boat on the morning of the eighth of May, 1882.
canal-boat was moored at the bulk-head, between Stapleton and the
Wrecker's pier, on Staten island, and was there discharging a cargo
of malt. She lay with her bow to the northward, with her stern some
25 feet from the line of the north side of the Wrecker's pier, and was
made fast to the bulk-head by a four-inch pow·line, a four-inch stern-
line, and a three-inch breast·line, all sound and strong. The South·
field was engaged in making regular trips upon the Staten island
ferry, and on the trip in question w,ent, according to the answer, from
New York direct to Clifton, but according to her proof, from New York
to Tompkinsville and then to Clifton, without stopping at Stapleton.
As she passed the place where the libelant's boat was moored she
created a suction aud surge of the water which broke the stern-lino
and the breast-line of the canal-boat, carried the bOat herself out some
25 feet from the bulJi-head, and, then cast her back with such violellce
as to down persons upon her deck, and do considerable injury
to the boat. The place where the canal-boat was moored is a place
in common use for discharging of boats, where boats like the libel.
ant's can lie without injury, provided the ferry-boats use moderate
speed when passing at low tide. Upon the evidenceit is impossible
to attribute the injury of the canal-boat to any neglect on her part,
either in selecting an improper place to discharge or in omitting rea-
sonable caution in respect to It is also beyond dispute
that the imrn,ediate cause of the injury was the suction .and surge
created by the Suuthfi,eld as she passed d.own to Clifton ()u, the 6
o'clock morning trip from New York, the tide being then low. The
inquiry, therefore, is whether this suction and surge is attributable to
any neglect of duty on the part of the Southfield. The law appli.
cable in cases of this description is not in doubt. It is thus stated in
the case of The Morrisania, 13 Blatch£. 512:
"The undoubted right of the steam-boat to the navigation of the river is

subject to the restriction that it must be exercised in a reasonable and care-
ful manner, and do no injury to others that eareand prudence may avoid."
By the law, it. was the duty of the E?outhfield, in pass-ing the libel.-

ant's boat, to avoid endangering that boat by her suction, provided
that could be done by the exercise of reasonable care in respect to
speed. The ferry-boat' had the 'right to pass .from Tompkinsville to
Clifton at low as well as at high water, and she had the right tose-
lect such a move with such speed,between these points,
as would enable her to make the landing at Clifton in safety. But
in view of the situation of the canal-boat, she owed a dutJto the libel-
ant to pass the canal-boat at as Iowa rate of speed' as was 'consistent
with her safe navigation to the Clifton landing. This obligation is
acknowledgad irithe answer, when it is averred that, the ferry-boat
passed without causing or creating any unnecessary or unusual dis-
turbance in, or suqtipn of, the water aboqt. the said bulk-head, and
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employing only speed as was aotually necessary to enable her'to
make her said docks in safety. The answer also indicates, with suf-
ficient accuracy, what speed was actually necessary to the safe navi-
gation of the ferry-boat at this time and place, for it avers the
engine of the ferry-boat was slowed abreast of the Stapleton pIer, and
with the aid of wind and t,ide the ferry-boat floated past under mod"
erate steerage way and careful handling.
The decision of the case turns, then, upon a question of fact, namely,

whether the ferry-boat passed the libelant's boat as described in the
answer, or at unnecessary speed, as charged in the libel. Upon thi£
question the weight of the evidence is with the libelant. The libelant,
who was on the deck of his boat, and watching the ferry-boat, testifies
that the ferry-boat did not check her speed until after she passed the
Wrecker's pier. He also testifies that his attention was called to the
ferry-boat by his deck-hand. That he said to the "Is she
going to check down?" and the deck-hand replied, "1 guess not, by,
the looks." This conversation had at the time, with the ferry-boat'
in view and under attention, strongly confirms the master's statement
that the ferry-boat did not check her speed until after she had passed
his boat.
In opposition to this statement of the libelant, the claimants pro-

duce the testimony of the pilot and wheelsman of the ferry-boat. 'fhe
testimony of the pilot, which, it will be observed, is not strictly in ac-
cordance with the statement of the answer, is this: "When we left
Quarantine dock we hooked the boat up, and when I got within 200
feet of the Club House dock, I shut her off with one bell., and from
there to Clifton I ran shut off." Elsewhere he says that he rang the
one bell because he could not manage the boat at full speed. But
he makes no claim to have navigated the ferry-boat with. any refer-
ence to the effect of her navigation upon the boats lying at the bulk-
head, nor did he know ofthe damage done until his return from New
York on the next trip, and his testimony, taken together, is calculated
to raise a doubt as to his having any distinct recollection of the place
where he slowed his boat particular trip. Certainly, it is not
sufficient to outweigh .the testimony of the libelant. whose attention
was called to the speed of the ferry-boot by the danger of his boat,
and whose statement is confirmed by the conversation had at the
time. No support to the pilot's testimony is derived from the tes-
timony of the wheelsman, who manifestly has little, if any,. recol-
lection respecting this partiqular trip. Moreover, the libelant's testi-
mony in regard to the speed of the is in harmony with the
result, while that of the ferry-boat pilot is not. 'l'hat the passing of
the ferry-boat was followed by an unusual suction is proved, and not
denied. It is also shown by the movements of t4e canahboat., This
unusual suction is accounted for by unnecessaryspe,ed on.thepartofthe
ferry-boat, and the evidence discloses nothing else to which it can be
J.ttributed. Probability seems,: also,on the side of the libelant's state-
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ment that the ferry-boat passed him without checking. The ferry-boat
omitted the Stapleton landing, and this indicates that the boat was
short of time, as, according to the superintendent, she some times
on the morning trip from New York. Being short of time, it is by no
means improbable that she ran longer than usual before checking her
speed. My concluflion, therefore, is that the damage sued for was
caused by a neglect of duty on the part of the ferry-boat in this, that
she passed the libelant's boat at an unnecessary rate of speed.
A decree must be entered in favor of the libelant, with an order of

reference to ascertain the amount.

THE CRAS. E. SOPER.1

THE OSSEO.1

(Distriet (Jourt, P. D. Nm.c York. November 16,1883.)

1. COLLISION-8'rEAM-BoAT AND TUG-CROSSING COUUSI£s-FAULT IN NOT HOLD-
ING COURSE-FAULTY LOOKOUT.
A collision occurred between the tug B. and the steam-boat 0., in the East

river, in the day-time, in clear weather, nnder the foliowing circumstances:
The tide was flood. The O. had left Fulton market pier, where she had lain
head down the river, and rounded out, bound up the river. The S. was com-
ing down near midstream. Abreast, or nearly so, and between the S. and the
New York shore, was a tug towing a schooner on a hawser down stream.
Ahead of the 8., coming up, was a tug with two barges along-side, and he-
tween this tow and the New York shore was another tug and schooner. The
S. could not pass to port of the barges, owing to the closing up of the other
vessels, and starboarded, and had just cleared the barges when she struck the
O. on the port side. Held, that .the 8. was not in fault for sheering across the
bows of the barges, nor for not stopping and backingwhen she found she could
not pass the barges to port j nor was the collision caused by the S. being within
20 yards of the vessels going down, in violation of a state statute; that the
omission of the 8. to answer the O. 's Whistle caused no change in the move-
ments of either, and in no way conduced to the collision j that after the S.
starboarded to pass the barges, the S. and the O. were on courses crossing, and
the O. was in fault. for straightening up the river and not holding her course,
and for not seeing the S. as soon as she might have done; that the S. was also
in fault for not keeping a good lookout, Rnd seeing the O. before the S. sheered,
it being highly probable that if the O. had been then seen the 8. would have
sheered more sharply, and removed from thl;\ O. the temptation to cross the S. 's
bows. Both vessels being responsible for the collision, the damages must be
apportioned. . .

2. SAME-CLAIM FOR SALVAGE BY VESSEL IN FAULT.
A claim .for salvage, made by the S. for towing the O. to R place of safety,

after she was disabled by the collision,was· rejected because the collision that
made the service neclfssary was in. part caused'by the fault of the S; herself.

In Admiralty.
Scudder <X Garter, for the Osseo.
Edwin G.·Davis, for the Soper.

1Reported by R. D. & Wyllys Benedict, oUhe New York bar.


