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80 without collision. The evidence has failed to satisfy me of the
truth of this assertion. There is very positive testimony from several
witnesses that the Curtis Park at no time took the berme bank, but
passed along the cable-boat close by; and the fact stated by the
libelant's witnesses to show that the Curtis Park would be likely to
take the berme bank, namely, that a strong wind was blowing off the
tow-path, rendering it impossible for alight boat to regain the tow-
path in the manner attempted Curtis Park, is contradicted by

libel itself, where it is expressly stated that the wind was light.
Upon the evidence as it stands, I am unable to find that the libel-

ant's boat has proved her excuse for being where she was when the
collision occurred, she then being inside of the middle of the canal,
instead of nearer to the berme bank, and accordingly· I must dismiss
the libel, with costs.

Tim DAUNTLESS.-

(Distriot Cowrt, E. D. New York. December 31,1883.)

PERMISSION TO EXTRAOT GUANO-RIGHTS 'fHEREBY ACQUIRED.
One J. obtained permission from the government of Brazil to extract a cargo

of guano or mineral phosphate from R. island, and sent out a vessel \.0 get it,
but the voyage was broken up. W., learning of this, went to the island with
his vessel and obtained the cargo by virtue of a subsequent permission obtained
by W. himself. J. :filed a libel against W.'e vessel and cargo, claiming as
owner to recover the cargo obtained by W. Held, that J.'s right of property
could only attach to what phosphate he might acquire possession of by extract-
inlt it and loading it upon his vessel under the permit issued to him, and that,
in the absence of proof of false representations on W.'s part in obtail'ing his
permission that he was acting as J.'s agent, the libel must be dismissed.

In Admiralty.
Dan. Marvin, for libelant.
Goodrich, Deady et Platt, for claimant.
BENEDICT, J. It is conceded on the part of the libelant that there

can be no recovery in this action unless the libelant's ownership of
the cargo proceeded against has been proved. This has not been
done. It has been shown that the libelant, one Jewett, had obtained
from the government of Brazil permission to extract, for his own use,
from Rat island, a cargo of guano or mineral phosphate. He sent
out the brig Katie to obtain such cargo, but she was condemned in
Rio Grande do SuI, and her voyage broken up. At the time of the
condemnation of the Katie, Williams, the claimant in this action,
learned of the destination of the Katie and the object of her voyage,
f1'!ld, acting upon such information, proceeded to Rat island with his
vessel, the Dauntless, and there obtained the cargo now proceeded

1 Reported by R. D. & Wyllys Benedict, of the New York bar.
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against. But this cargo was not obtained by· virtue of the permit
that had been issued to the libelant, but by virtue of a subsequent
permission which Williams obtained for himself. By the permission
issued to the libelant, the libelant acquired no interest in any of the
phosphate on Rat island. His right of property could only attach to
what he might acquire possession of by extracting it and loading it
upon his vessel under the permit issued to him. I am, therefore, un-
able to see any ground upon which to hold the libelant to be owner
of this cargo, which was not extracted by him and was never in his
possession. If this cargo had been obtained by Williams thl'ougha
false representation that in applying for the. permission that was
given .to him he was acting in behalf of the libelant, and he had been
allowed to take this cargo as the agent of the libelant, and not for
himself, his acts could have been adopted by the libelant, and in such
case it might not be open to Williams to deny the libelant's owner-
ship of cargo so obtained. But no such case has been proved. The
most that can be said is tqat the circumstances proved are calculated
to cast suspicion upon the account given by Williams in regard to
his acts in obta:iningthi!l cargo. It is not enough, however, in a case
like this, to raise suspicion. The libelant's ownershipmust be proved.
That not having bel;ln done, the action must fail.. ,.
Let a decree be entered dismissing the libel, with costs.

See opinion on argument of exceptions to libel in same case. The Daunt-
less, 7 FED. REP. 366.

THE J. W. DENNIS.
'(DilJtrict Oourt, N. D. New York. March 28,1884.)

RETAINING 011' VESSEL BY A. Smp.KEEPER.
A. vessel which has been detained hy a ship-keeper, pending a COIitroversy,

must be delivered up to her owner immediately upon the settlement of the suit.
The marshal will not be justified in employing a ship-keeper after the suit
has been settled, merely because a formal order of discontinuance has not been

.,

In Admiralty.
This is a motion in the nature of an appeal from the taxation of

the marshal's bill of costs, by the clerk. The marshal employed a
ship-keeper at $,2.50 per day to take charge of the libeled vessel. The
clerk allowed the bill at $1.75 per day. Various affidavits were sub-
mitted by the parties. Some to the. effect that the amount was'too .
high; others that it was a very reasonable charge for the work done.
It appears from the affidavits that the controversy between the parties
has been settled, though no formal order to that effect has been en-
tered. It also appears that since the settlement and the taxation by


