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solvable in money, but only in goods, there was no, offense within the
meaning of the statute.

As the obligations in question were not circulating notes, or notes
used for circulation, as that term is used in the act imposing the tax,
i is unnecessary to consider the other questions which are presented
by the bill of exceptions, and the judgment of the court below is
affirmed.

Only negotiable promissory notes payablé in money are suhbject {o taxation
as “notes used for circulation.” Hollister v. Zion's Co-operative Mercantile
Inst. 4 Sup. Ct. Rep. 263.—[Ep.

Ricr ». Town or MEnNTZ.
(Cireust Cour!, N, D, New York. March 17, 1884.)

1. MunicipAL BoNDS8—BTATUTORY REQUIREMENTS—CERTIFICATE OF JUDGR.

The act of 1871, of the New York legislature, suthorizing municipal corpora-
tions to aid in the construction of railroads, requires the petition to show to
the satisfaction of the county judge that the petitioners are a majority of the
tax-payers, ‘ not including those taxed for dogs or highway tax only.” Held,
following the case of Cowdrey v. Town of Cancades, 16 FED, REP, 532, thut
municipal bonds issued under the act are void unless the record shows that the
county judge was satisfied of the sufficiency of the petition.

2. SBAME~TAX-PAYERS—DEFINITION BY STATUTE.

The act of 1871 defines the term * tax-payer,” ** when used in thia act,” to
mean such tax-payers as are not assessed for dogs or highway tax only. But,
held, that this definition did not cure a petition which merely showed the con-
sent of ‘‘a majority of tax-payers,” where the act explicitly required the ap-
proval to appear of ¢ a majority of tax-payers, not including those taxed for

- dogs or highway tax only.” :

At Law.

Jas. RB. Coz, for plaintiff.

F. D. Wright, for defendent.

Before WaLrace and Cozxs, JJ. . I

Warnace, J. The same questions arise in this case as were pre-
sented.in Cowdrey v. Town of Caneades, 16 FEp. Rep. 532, where it
was ruled that the bonds of the town were void because the county
judge did not adjudicate that the requisite majority of tax-payers had
consented to the creation of the bonds. No reasons have been ad-
vanced in the arguments of counsel that are deemed sufficient to
change the conclusions reached in the Caneadea Case. It is proper,
nowewer, to advert to an.argument that was urged in that case, and
considered, but not discussed in the opinion, and which has been
urged again here, If isinsistéd that because the amended act of 1871
defines the term “tax-payer” “when used in this act,” to mesan such
tax-payers as are not assessed for dogs or highway tax only, it is not
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necessary to comply with the explicit language of the act as to the
form and substance of the petition. The petition is the basis and
groundwork of the whole bonding proceeding. When the amended
act was passed many of these proceedings had been set aside by the
courts of this state because of defects of form in the petition; and
it was the well-settled law of the state courts that any such defect
was jurisdictional, and rendered the whole proceeding futile. Speak-
ing of the act of 1869, the court of appeals said in People v. Smith,
45 N. Y. 772: “The authority conferred by the act must be exer-
cised in striet conformity to, and by a rigid compliance with, the let-
ter and spirit of the statute.” The first section of the amended act
provides, in language as explicit as could be employed, that the
petition, verified by one of the petitioners, shall set forth that the
petitioners are a majority of tax-payers of the town who are taxed or
assessed for property “not including those taxed for dogs or highway
tax only.” It subsequently provides that the word “tax-payer,”
“when used in this act,” shall mean “any corporation or person as-
gesged or taxed for property, * * * notincluding those taxed for dogs
or highway tax only.” Section 2 makesit the duty of the county ]udge
“to proceed and take proof as to the said allegations in the petition;”

and if he finds that the requisite majority of tax-payers have consented,
be shall so adjudge. If there were no express provision requiring if
to appear in the petition that the tax-payers who apply are a ma-
jority of the designated class, the petition would doubtless be sufficient
if it alleged that they were a majority of the tax-payers of the town;
and, in this view, there was no need of amending the act of 1869 in
this behalf. If the argument for the plaintiff is sound, this explicit
provision is meaningless. - It is not to be assumed that the legisla-
ture did not mean anything by the language which they so carefully
employed. Itis not difficult to apprehend what the legislature meant
by defining the word “tax-payer.” It oceurs several times in the act.
It was defined for convenience, in order to avoid repetition of descrip-
tion whenever the word was used in the act, and in.order that there
ghould be no room for doubt what kind of a tax- payer was meant
whenever the word was used.

As it,seems to me the real question in this ease is not whether the
county judge made an adjudication which is binding upon the defend-
ant, under the rules of law which control a court or officer exercising
a special statutory power, and which require every step to be in strict
conformity with. the statute which confers the power, but whether
the acts of the legislature are not to be treated as creating a ju-
risdiction of a special character which cannot be assailed collater-
ally, in which all errors of fact and of law, even those respecting
the existence of j‘urisdictiona.l conditions, are to be corrected in the
proceeding itself upon a review by the dppellate tribunals. There is
much to besaid in support of the latter suggestion. Munson v. Town
of Lyons, 12 Blatchf. 539,
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As one of the cases now pending in this court, and presenting the’
same questions as this, involves a sufficient sum to be reviewed by
the supreme court, and is to be presented to that court, all proceed-
ings in this case will be stayed, and no judgment be entered, until the
decision of that case on writ of error, or until the further order of this
court.

Coxe, J. I concur in the disposition made of this case; buf, for
the reasons heretofore stated by me, (Rich v. Town of Mentz, 18 FEp.
Rep. 52, and Chandler v. Town of Attica, Id. 299,) I cannot agree
with the circuit judge in the construction placed by him upon the act
of 1871.

CogHLAX v. STETSON.
(Cireust Court, 8. D, New York. March 17, 1684.)

1. CoNTRACT—RULES OF INTERPRETATION.

‘Where a contract is ambiguous, contradictory, or obscurein its language, and
is capable of two mterpretatmns it must be given that construction whlch in-
clines most nearly to. justice and common sense.

2. BAME—ESTOPPEL.

Where an actor is employed by a manager: who agrees that the actor shall
appearat least'seven ‘times a week and be paid 3100 for each appearance, which
stipulation the manager violates by failing to provide employment for theactor
for a period of three weeks, the actor waives none of his rights by subsequently
appearing under the countract and recewmg pay pursuant to its. provmons

3. SAME—IMPLIED AGREEMENT.

Where an employe agrees to work durmg a definite pehod for a stlpulated
sum, and enters upon the discharge of his duties under the contract, and ren-
ders services which are accepted by the employer, the law implies an agree-
ment upon the part of the latter to furnish -employment to the servant and pay
for it as stipulated in the agreement. *

4, PLEADING—AMENDMENT.

Amendments will be allowed to correct errors in pleading when the Oppo-
site party is not misled and substantial justice so requires:. It is not the pohcy
of modern procedure to defeat a party who has a merxtonous cause of actidn
because he-has not declared in the right form. :

Trial by the Court.

" Olin, Rives & Montgomery, for plamtlff

4.J. Dittenhoefer, for defendant.

Coxg, J. On the thirty-first: day of August, 1883 the pa.rtles to
this action executed the following contract:

“'This agreement, made ahd entered into this thirty-ﬂrst day of August, in
the year of our Lord one thousand eight hundred and’ eighty-three, by and
between John Stetson of Boston, in the county of Suffolk and commonwealth
of Massachusctts, manager of Fifth Avenue Theater of New York, of the
first part, and Charles F. Coghlan, of London, England, of secpnd part; “wit-
nesseth, that the said party of the seconid part contracts’ that’ he 'shall give
his professional services as leading man of the ‘Fifth Ayenue Théeater, New




