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eonfined by .the federal cOIistitution, or the wo here
give that instrument. If the legislature cannot legislate as it has
proposed to do, we do not know that it wishes to legislate at all.
Cooley, Const. Lim. (4th Ed.) 214-219; Packet Go. v. Keokuk, 95 U.
S. 80; Neely v. State, 4 Baxt. 174. Hence, we mnst take the statute
as we find it, and restrain the defendants from any action under it as
to these plaintiffs.
There are other grounds of fatal objection to this legislation which

have been stated by the learned cirouit judge in which we all concur;
and other questions have been ably argued by counsel, but we do not
deem it essential to express any opinion on them because their de.
termination. either way, would not affeot our deoision on this mo-
tion.
Consult Turner v. Ma1'1Jland, 107U. S. 38; S.·C. 2 Sup. Ct. Rep. 44; People

v. 00. Transatlantique. 107 U. S. 59; S. C. 2 Sup. Ct. ReP. 87; Wig-
gins v. East St. Louis, 107 U. 8. 365; S.C. 2 Sup. Ct. Rep. 257; Transp.
Go. v. Parkersburg, 107 U. 8. 691; 8.0.2 Sup. Ct. Rep. 732; Telegraph 00.
v. Texas, 105 p. S. 460; Bridge Co. v. U. S. Id. 470; Packet Co. v. Catletts-
burg, Id. Webberv. Virginia, 103 U. S. 344;. Tiernan v. Rinker, 102
U. S. 123; Lordv. Steamship Co. rd. 541; Vicksburg v. Tobin, 100 U. S.
430; Packet Co.v. St. Louis, Id. 423; Guy v. Baltimore, 434; Machine Co.
v. Gage, Id. 676; Trade.-ma1'1' Cases, Id. 82; Transp. Co. v. Wheeling, 99 U.
S. 273; Beer Co. v. 97 U. S. 25; Cook v. Id.
566; The Telegraph Case, 96 U. S. 1.

KEY, J. r have not thought it necessary to prepare any opinion
in these oases, and am oontent to announoe that I.ooncur in the
opinions just. read.

ESTES and others 'V •. SPAIN and others.

(Di8t1rict Court, N. D. Mis8is8ippi, W. D. March 3, 1884.)

DEED OF ASSIGNMENT BY IN80LVENT-VALIDITY-BuBbEN OF PROOF. ,';' r
A deed or assignment prima fade good may be impeached for circuttlstances

connected with and conduct Of the insol\>'cnt at and about the time of, the ex-
ecution of it. in such cases the burden of proof is on the grantor or hill bene-
ficiaries under the assignment to show the validity of the deed.

In Equity.
R. H. Taylor, J. G. Hall, and Luke Wright,for complainants.
Sullivan de Sulbivan and E.IMayes, for defenda.nts.
HILL, J. This cause is submitted to the court upon bill, 'answers,

exhibits, andproofa,from which the following facts appear:
S. H. Gunter',' of the tow'n of Sardis, in this state, was, on the

twenty-lifthdafof March, 1882, largely indebted to the complainants, ap.d
other merohants,---a. humber of whom are made defendants to the bill,---and
I)n t.hat da.y executed a deed of general assignment, purporting to convey all
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(}f his property, real and personal, and all his notes, books of account;;and
other assets of every description, to S. G. Spain, as trustee, for the purpose,Pf
paying his debts, which, it is admitted on the face of the assignment, he waH
unable to pay in full, reserving, however, from the conveyance the property
owned by him exempt by law from execution and sale, a schedule of which is
given. Soon before, and about the same time, said Gunter executed another
conveyance, conveying to J. B. Boothe, as trustee, certain real estate de-
scribed tl;lerein, to secure and save harmless his sureties upon a note Wllich
he owed to the Sardis Bank; and at or about the same time said GUllte.r
transferred and delivered to a number of his clerks and employes certain
notes and accounts in payment of an alleged indebtedness to them; and shortly
before this time, and at a time when, from the proof, he contemplated con-
veying away and dispossessing himself of all his visible means, he delivered
to his wife the sum of $900 in payment of an alleged indebtedness to her for
money which it is claimed by him he received from the estate of his wife's
grandfather, and belonging to his wife, in the year 1858. Within a short time
after these conveyances were made and money paid, defendants Bickham and
Moore, and other creditors, sued out attachments in this court and caused the
same to be levied by the marshal on the goods and assets in the hands and
possession of said Spain, the trustee to whom they had been delivered under
the assignment. Complainants, who are by far the largest creditors, who are
preferred under the assignment, filed this bill, alleging, among other things,
that the assignee was unWilling further to execute the trust conferred upon
him by said assignment, and had abandoned the same; that the amount of
the debts upon which attachments had been levied upon the property far ex-
ceeded its value, and that unless the trustee, or some one else interested, would
give a claimant's bond, the property would be sold at a great sacrifice; and
alleged that the assignment executed to said Spain was made in good faith,
valid, and a binding security for the debt due to complainants; and prays that
these attaching creditors be enjoined from proceeding further with their said
attachment suit; that said deed of assignment be, by decree of this court, de-
clared a valid assignment: and that a trustee or assignee be appointed to exe-
cute the trusts created by it, in the room and stead of said Spain, the assignee
therein.

The answers deny that the assignment was made in good faith,
and is a valid and legal transfer of the property and assets therein
conveyed for the purposes expressed, as against the defendants, who
were creditors of the assignor before the assignment was made, and
deny that complainants are entitled to the relief prayed for in their
bill. The question of the validity of the assignment is the main
question to be determined. If there is any provision on the face of
the assignment, or if there is any provision'· wanting in it, which
renders it fraudulent and void ih law, or if the facts as shown by the
evidence show a purpose on the part of the granter to reserve a ben-
e·fit to himself, or to hinder or delay his creditors, or any of them, in
the collection of their debts, then the assignment must be declared
fraudulent and void and the bill dismissed. As the debt due complain-
ants is an antecedent debt, under the well-settled rule in this state,
they or the assignee do not occupy the position of a bona fide pur-
chaser without notice; Bothat if the assignment is fraudulent and
void for any reason, 8S against the grantor, the beneficiaries under it
can take nothing by it.
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The first question to be considered is, does the assignment on its
face oontain any provision, or omit any provision, which, in its effect,
will or may hinder and delay the grantor's creditors, or work an injury
to them, not sanctioned by law? The assignment was evidently £Irawn
by a skillful lawyer, with unusual care, and most of the provisions and
omissions which are most usually relied upon and sustained in holding
such conveyances fraudulent and void are in this assignment avoided,
and at first view there would appear no objection to it, appearing on its
face. The clause in the assignment providing for the disposition of the
moneys arising from the collection of debts and the sale of property,
after providing for the payment of the costs and expenses of execut
ing the trust, and for the payment of the preferred creditors, pro-
vides that the supplies, if any, shall be paid pro rata to the unsecured
creditors, whose names are given and the amount due to each, a-
stated in a schedule annexed to the assignment, and made part of it
and to any other creditors who are omitted therefrom, but does nol
mention a time in which these omitted creditors shall present their
claims, nor the mode in which they shall be established. The assignee
is directed to make the distribution with convenient speed, but fixe:·
no limit of time in which it should be done. It is insisted by defend
ants' counsel that these omissions leave it to the discretion of th,
assignee, who is the assignor's confidential friend, former book-keeper
and wife's present partner, to postpone the distribution to an indefi
nite period, and to the delay and hinderance of the creditors in collect-
ing their debts.
It has been held by the supreme court of this state in the case of

Mayer v. Shields <t MulhaUan, 59 Miss. 107, and by this court in the
recent case of Bickham It Moore v. Lake et Austin, that, whenever, in
a general deed of assignment by an insolvent debtor, it is required
that something must be done by the debtor in order to participate in
the funds, that a reasonable time, not too long nor too short, must
be given, in which to do the thing required to be done, and that the
want of such a provision will enable the assignee to unduly postpone
the distribution to the hinderance and delayof the creditors, and thereby
,render the assignment in law fraudulent and void. In this case noth-
ing is required of the omitted creditors to be done in order to partici-
pate in the funds to be distributed, and it is a matter of some doubt
whether thi!\ defect alone renders the conveyance void; but these omis-
sions are circumstanoes to be taken in connection with the proof in
the cause to determine whether or not there existed fraud, in fact, in
the execution of the assignment. The assignment further provides
that if any property or debts have been inadvertently or. by mistake
omitted, the assignees shall place them upon the proper schedules;
and this, it is claimed, renders the assignment void. The indebted-
ness mentioned means the debts due to the assignor, and not those
due by him, and this provision was right and proper, and could not
in any way prejudice the creditors; but 1,he contrary.
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Admitting the assignment to oontain nothing on its faoe to invali-
date it, the next question is, does the evidenoe show a fraudulent pur-
pose in the grantor in making it? The proof abundantly shows that
the grantor was hopelessly insolvent, and that for 12 da,Ys, by his own
testimony, he knew it, and oontemplated making a general assignment
of all his property and assets, saving his exemptions.. Henoe, all he
did subsequent to that time in the disposition of his property, assets,
and money must be oonsidered in determining this question. The proof
shows that the goods and merohandise were sold mostly for oash, and
at low rates. The proof further shows that subsequent to that time
he paid his wife the sum of $900, whioh he olaims he was advised
by his oounsel to do, in payment of a debt whioh he claims he owed
her for money reoeived from her grandfather's estate in Alabama in
thA year 1852. There is proof tending to show that his wife repeat-
edly took money from the drawer during this time, and that more
goods than usual were taken to his residence from the store.
If all this was fair, it might have been explained by the testimony

of Mrs. Gunter. She was present when her husband's deposition was
taken; yet she was not examined. The rule is that the transactiqns
between husband and wife are to be strictly sorutinized, and if there
are even slight oircumstanoes going to impeaoh the bona fides of the
transaotion, the burden of proof is tl1rown upon those olaiming under
it, to establish the fairness and validity of the transaotion.Coupled
with this is the rule that when suspicious oircumstanoes are shown
.against the fairness of the transaotion, and the party required to ex-
plain it, if fair, fails to produoe proof to establish its fairness, the
presumption is that the transaotion was unfair, or tht it is to be
taken against its fairness. This rule applies to the facts of this case
with no little foroe. Notwithstanding the assignor in his testimony
refers to the reoords of the oourts in Alabama and in this state, it was
the duty of the oomplainants to produoe the proof, and not that of
the defendants to disprove it. As part of the same scheme to dis-
pose of all his means, the 8.ssignor'disposed of part in the payment
of what was due his clerks. This he had s,. right to do, as well as to
pay a bona fide debt due his wife. The only in either oase
is, was the debt due and owing, and·· that. received for it reasonable
in value, and the payment made in good faith and free from fraud?
The proof further shows thatnpon the Bame night that the assign-
ment was exeouted, acknowledged, a.nd. delivered to the clerk for
reoord, there was another deed executed by the assignor in the form
of a deed of trust, for the deolared. purpose of seonring his suretieB
upon a note due to the Bank of Sardis for $1,000. This deed being
exeouted, evidently, .as part of the ·same purpose and soheme ofa.n
entire disposition of his mea.ns by.the assignor, and as the illillsign-
ment provided for the payment of the same debt asa preferred Claim,
and also embraoes the same property.oonveyed in the trustdeed,sub-
ieot to the provisions of 'the trust dEled, the two instruments ;mu/ilt be
considered together, and the· trust deed, unde.r ,the



their e:x.ecution, must be considered as a partial- assignment of the
property of said Gunter, and controlled by the same rules of law ap-
plicable to the deed of assignment to Spain.
The liability of the sureties wason an antecedent debt to the bank.

There was no new consideration to sustain it. The grantorwas then
hopelessly insolvent, and at the time of its execution was then in the
act of transferring all of his property and assets of every description.
The conveyance provided that the grantor should retain possession of
the property until the maturity of the debt, which did take place
until December 1, 1882, and not until the beneficiaries in the trust
deed should request the trustee to take possession of the property
conveyed, and sell the same. Unless the property should become en-
dangered as a security for the indebtednoss, when the trustee might
take possession of it and hold it until the debt and costs were paid, or
the property was sold, but until possession should be demanded by
the trusteee, the grantor should hold the same subject to the trust
deed.·· If this had been a general assignment, this reservation of the
use of the property would'unqu6stionably render it fraudulent in law.
The assignment conveys the sll.me ,property to secure the same debt,
as a preferred debt, but sl1bjectto this trust deed. According to the
'trust deed a sale could not take place until the first of December,
1882, and not then until the trustee was notified in writing by the
beneficiaries to take possession of and sell the property, unless there
was danger of its being lost; and, as the property is real estate and
immovable, it is difficult to see how this contingency could arise;
and, in the mean time, the grantor was to hold and enjoy the use of
the property. It is difficult to determine that this delay would not
have the effect of hindering and dela.ying Gunter's other creditors; and
were this all that is in the case, 1 am of opinion it would estab-
lish the fraudulent character of the conveyance... It will not do to
say that the property might have been sold subject to the trust deed,
for in that event the value of the interest sold would be too uncertain
for the purcha.ser to pay any but a small sum.
But the complainants allege in their bill that the conveyance was

made in good faith and free from all fraud, and claim affirmative
relief. This allegation is denied under oath by the answer, and
throws the burden of establishing the averment 'upon oomplainants.
To grant to complainants all that they here claim, that is, that the
'conveyance isprimajacie valid, and free from fraud; yet, when cir-
Ol.'tnlstances- are proved casting 80 doubt upon the validity of the con-
veyance, the burden is thrown upon the complainants to establish its
,fairness and freedom .from fraud. When all the circumstances already
stated. and others shown from the proof, are considered, occuring be-
fore and at the trme of the execution of this assignment, I am sat-
isfied that the conveyance mtlst be held as ,fraudulent and void, and,
. complainants are not entitled to any relief under their bill.
The result is that the injunction heretofore granted must be dis-

solved, and the bill dismissed,at complainants' cost.
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MULLER and another v. NOR'tON and others.1

(Oircuit Oourt, N. D. Texaa. February, 1884.)
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1. AGSIGNMENT TO CREDITOns.
An assignment for the benefit of creditors, under the laws of Texas, wherein

the assignor has expressly reserved an interest to himself, to the exclusion of
his creditors, is null, void, and of no effect.
Laurrence v.Borton, 15 FED. REI'. 853, followed.

2. SAME.
Such an assigriment is a contract bE-tween the assignor and assignee, which,

while it may be aided by the law, must be taken and construed by the terms
and provisions expressly stipulated therein j and any stipulation therein which
is intended to hinder or delay non-consenting creditors must find warrant there-
for in the law, or the assignment to such creditor is null and void.
Donoho v. Fii"" 58 Tex. 167, and KeefJil v. J)onald80n, 20 Kan. 168, followed.

On Demurrer.
Wright tt Wright, for plaintiffs.
Crawford tt Crawford, for defendants.
PARDEE, C. J.. It was held by this court, in Lawrence v. Norton,

that an assignment for the benefit of creditors, under the laws of
Texas, wherein the assignor has expressly reserved an interest to
himself, to the exclusion of hiacreditors, is on its face null, void,and,
of no effect, (see 15· FED. REP. 853;) and in that case we also held,
considering the act of 1879 in relation to assignments, that, under the
third section of that act, assignments· for the benefit of preferred
itors, who are preferred on their Own election, under stress of a pen·
alty forfeiting their whole claim, are not in terms aided by the law,
and are not favored by the courts.. We still adhere to the correct,
ness of our conclusions in that and now, as then, we see .no an·
tagonism between them and the decisions of the supreme court of th-e
state of Texas in relation to the same law.
In the case now under consideration,. it seems to us, the foHowing

propositions are equally well taken, and can be equally suppQrtefilon
principle and authority. The assignmeni in favor of creditors, lln-
der the act of 1879, is a contract between the assignor and assignee,
which, while it may be aided by the law, must be taken and construed
by the terms and provisions expressly stipulated therein. Vonoho Y.
Fish, 58 Tex. 167; Keevil v. Donaldson, 20 Kan.168. That
an assignment is made, under the third section of the act-of 1879,
any stipilla#,ontherein which is intended to hinder and delay non·
consenting creditors must find warrant therefor in the law, or the
signment as to such creditors is riulland void. Keevil v. Donaldson.
8upra; Lawrence v. Norton, supra;: Bryan v. Sundberg, is
See, also,' JajJray v. McGehee, 101 U. S. 361:;8. C. 28up. Ct., Rep.
367.

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.


