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tion of its business, and confesses this inability, although no default
hag as yet taken place upon the securities owned by the orator, but a
default is imminent and manifest, a case has arisen where, upon a
bill for an injunction against attacks upon the mortgaged property,
and a receivership to protect the property of the corporation against
peril, a temporary receiver may properly and wisely be appointed.

" It is next said that this was a case of collusion between the orator
and the railroad corporation. There is no claim that there was any
collusion on the part of the second-mortgage trustees. -If by collusion
it is meant that the preparation for and institution of the suit were
known and desired by the directors, or some of them, in the belief
that the granting of the prayer of the bill would be prudent and wise,
then there was collusion. If by collusion it is meant that the institu-
tion of the suit, or its management, was marked by fraudulent design
or purpose, then there was not collusion.. The complainant was the
actual owner of five mortgage bonds. They were not placed in his
hands, and were not transferred to him fictitiously, and were not
bought by him for the purpose of this suit. The firm of Lee, Higgin- .
son & Co. had the authority to bring suit in his name, or their action
has been ratified and approved. The railroad company consented,
prior to coming into court, to the appointment, as is frequently and
properly the course in cases of this kind. No one attacks the fidelity
of the second-mortgage trustees, and they also assented.

In regard to the prayer of the petition for the removal of the re-
ceiver, no adequate reason has, in my opinion, been given for such a
course. The affidavits of the second-mortgage trustees contain a
sufficient reason why such a prayer should be denied.

In regard to the prayer of the pefition for the appointment of a co-
receiver, I see no reason for antagonistic receivers; and a receiver
who should be in accord with Mr, Clark would not, probably, be satis-
factory to the petitioners.

The prayer of the petition is denied.

Seink v. Franors and others?

WiLniams ». SaME!

(Céreuit Court, B. D. Louisiana. February 20, 1884.

INJUNCTION.

A bill for an injunction to prevent interference by criminal procedure will
lie when the parties sought to be enjoined have, as plaintiffs, submitted them-
selves to the court by a bill in equity as to the matter or right affected by or
involved in the criminal procedure.

1Reported by Joseph P. Hornor, Esg., of the New Orleans bar.
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1n Equity. On demurrer.

A. G. Brice, Joseph P. Hornor, and F. W. Baker, for complamant

James R. Beckwith, for defendants.

Briuinas, J.  These are bills of complaint, which are, in their gen-
eral scope, bills for an injunction to prevent interference by eriminal
procedure, The extent to which such a bill will lie is well defined.
It is when the parties sought to be enjoined have, as plaintiffs, sub-
mitted themselves to the court by a bill in equity as to the matter or
right affected by or involved in the criminal procedure. In such case
the court will by a decree, affecting the parties so situated personally,
enjoin. Atty. Gen. v. Cleaver, 18 Ves. 220, 211, note a; Story, Eq.
Jur. § 893; Jeremy, Eq. Jur. 308, 309; and 3 Damell Ch. Pr. (Per-
kin’s Ed. 1865,) p. 1721. These cases have been considered upon
the ground that the parties defendant in:these bills are in this
category. As to such parties the bills would be good, but as to no
others. The bills do not ghow this. . The demurrers must therefore .
be sustained, with leave to amend the bills, so as to set forth in a dis-
tinet form which of the parties sought to be enjoined have as plain-
tiffs in civil causes submitted the matter or right involved in or
affected by the criminal procedure to this court.

PairpEs, J., concurs.

UxioN Mur. Lire Ins. Co. v. STevENs and others.
(Distriet Court, N. D. Illinois. December 17, 1883.)

1 LIFE INSURANCE—LAPSE oF Poricy BY COLLUSION To DEFEAT INTERESTS OF
BENEFICIARY.

If the insured, even by collusion with the company, suffers hig policy to lapse,
with the mtentlon of securing another policy containing the name of 2 new
person as beneficiary, the courts will not regard the second policy as & mere
continuation of the first.

2. SAME—~RIGHTS OF THE ASSURED A8 TO THE RECIPIENT OF BENEFITS oF PoLIcy.

A policy of insurance may be considered as an inchoate or uncompleted gift
from the assured to the beneficiary. The former ought to be able to make it
at will, or to change the direction of its bencfits.

3. SAME—-POLICY IN Favor or AssureEp HIiMSELF—AMOUNT BECOMES ASSETS.

If the assured himself appears by name in the policy as the beneficiary, the
money accruing on the policy at his death becomes assets in the hands of the
administrator.

In Equity.

Swett, Haskell & Bates, for complainant.

H. F. Vallette and Pliny B. Smith, for Mrs. Taylor.

Gary, Cody « Gary, for Mrs. Stevens.
- Bropgert, J. This is a bill of interpleader filed by the complain-
ant, the Union Mutual Life Insurance Company of Maine, charging,
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in substance, that on the seventeenth of June, 1853, it issued to Sam-
uel P, Stevens a life insurance policy for the sole use of his wife,
Mary F. Stevens and heirs, for the sum of $1,200, which policy was
payable on the death of the said Samuel P. Stevens, and upon which
an annual premium of $42.24 was to be paid on or before the sev-
enth day of June in every year during the continuance of said policy.
It is further charged that on the fifteenth of June, 1870, the said
Samuel P. Stevens, by an agreement with the complainant, surren-
dered the aforesaid policy to complainant and tovk out a new poliey,
bearing the same number, for the same amount, and for the payment
of the same premium, and the agreement was that this new policy
should, in all respects, stand in lieu of the first policy, except as to
the party to be benefited thereby, and that the new policy insured
the life of the said Samuel P. Stevens for the sole and separate use
and benefit of himself. It is also charged that the said Samuel P.
. Stevens has since died testate, and that Eliza M. Stevens, executrix
of his last will and testament, has brought suit at law in the circuit
court of the county of Du Page, in the state of Illinois, upon the last-
described policy, declaring upon the promises, undertakings, and con-
ditions of said policy, and claiming judgment as such executrix,
against complainant, for the sum of $1,200 named therein, and that
said suit i8 now pending in the cireuit court of Du Page county. The
complainant further charges that one Mary Taylor has brought suit
at law in the circuit court of Cook county, in this state, claiming that
the money due under the last-mentioned policy should be paid to her
as sole heir at law of said Mary F. Stevens. The bill then prays
that the defendant Eliza M. Stevens, as executrix of said Samuel P.
Stevens, and the said Mary Taylor, may interplead in this cause, and
that the court shall determine which of said parties is entitled to the
proceeds of the said policy, and thie money admitted to be due from
complainant upon the last-issued policy has been paid into court for
the benefit of whoever the court shall determine is entitled thereto.
Eliza M. Stevens, as executrix, and Mary Taylor have answered the
bill, and each claims the benefit of the money in question. The de-
fendant Mary Taylor contends that the second policy was issued by
fraudulent collusion between said Samuel P. Stevens and the com-
plainant, and is but a continuation of the original policy, which was
payable to Mary F. Stevens and heirs, and that she, the said Mary
Taylor, is the sole child and heir at law of the said Mary F. Stevens.
The case is submitted to the court upon the bill and answers, and
certain stipulated proof, including the original policy, the new policy,
and the correspondence between Samuel P. Stevens and the officers of
the complainant at about the time the second policy was issued. The
material facts, as they appear from the pleadings and the proofs sub-
mitted, are, briefly, these: Samuel P. Stevens took out the first pol-
ley in question, and paid the premiums regularly thereon until and
including the premium which matured in June, 1869. 1In June, 1856,




UNION MUT. LIFE INB. 00. ¥, STEVENS. 678

Mary F. Stevens, the wife of Samuel P. Stevens, mentioned in said
policy, died, and at some subsequent date between the death of the
wife and October, 1869, Samuel P. Stevens married Eliza M. Stevens,
now the executrix of his will. In Oectober, 1869, Samuel P. Stevens
requested that the life insurance company would change the terms of
the policy so that the amount of insurance thereby on his life should
be made payable to himself, and giving as his reasons that the cir-
cumstances of his family had materially changed, and others were de-
pendent upon him who, in justice, should receive a proportion of the
policy whenever it became available. The insurance company, in
substance, replied that they could not consent to any change of the
beneficiary in the policy, but suggested that the change desired might
be brought about by Stevens forfeiting the policy by non-payment of
the premium, and then making an application for the issue of a new
policy; and in pursuance of this suggestion Stevens did not pay the
premium which fell due June 7, 1870, and the policy was declared
forfeited. He then applied for the issue of another policy for the
same amount and on the same premium as the first, and in pursuance
of that application the second policy, mentioned in the bill, was is-
gued, insuring the life of said Samuel P. Stevens for the sum of
$1,200, for the sole and separate use and benefit of himself, on the
payment of the same annual premium provided for in the first policy,
during the continuance of his life.

It further appears in the case that Samuel P. Stevens had one
child born to him by his first wife, Mary F. Stevens, who is the Mary
Taylor made a defendant in this case, and that said Mary Taylor is,
80 far as this ease discloses, the sole heir at law of the said Mary F.
Stevens. It also appears that the said Mary F. Stevens was killed
in 1856, in a railroad accident in the state of New York, and that
Samuel P. Stevens, her husband, received from the railroad company
the sum of $2,000 in settlement of the claim against the company for
having caused her death, which claim he collected as the representa-
tive and guardian of his daughter, the said Mary Taylor, as heir of
her mother, Mary ¥'. Stevens, but has never paid the same to her.
It further appears that said SBamuel P. Stevens, by his will, which
has been duly probated in Du Page county, in this state, provides
“that the sum of $2,000,received by him from the New York Central
Railroad on account of the death of his former wife and the mother
of his daughter Mary, should be paid to his said daughter Mary as
soon after his decease, and from his estate, as conveniently may be,
and made the said legacy a charge and lien upon all his estate, real
and personal, including any money that may be due “on any life in-
surance policy, or any other property or money.”

The first question made in the case is, is this a proper case for a
bill of interpleader? Does the case show such a state of facts as
places the complainant in the position of an innocent stakeholder
who has no interest as to which of the contending parties shall re-

v.19,n0.10—43
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ceive the sum of money in question? It is contended on the part of
the defendant Eliza M. Stevens that if the complainant is in danger
of having two judgments against it for the same contract, it is in
consequence of ity own imprudent acts and mistakes, and that a
proper case for appeal to a court of equity by bill of interpleader is
not shown. It seems to me, however, from a consideration, not only
of the faets in the case, but the allegations in the answers of both
defendants, that the only question is, to whom does the money due
upon the last policy belong? Which of these defendants is entitled
to 16? As it is clear from the proof that the insurance company
never intended to make but one contract, as far as the company and
Stevens could do, the purpose was to let the first policy lapse and
1ssue the second policy in place of the first. The defendant Mary
Taylor insists that the second or new policy is but a continuation of
the old policy; that the mere change of form as to the beneficiary
does not and cannot defeat her rights as the heir of her mother,
Mary F. Stevens, to receive the money due on the latter policy; and
it seems quite clear to me that if Mrs. Taylor is to recover anything
in this snit, it must be by reason of the correctness of the assump-
tion, that, so far as she is concerned, the new policy is but a substitu-
tion for the old, and she is still the beneficiary under it. In other
words, that the contract of June 17, 1853, is as to her the only con-
tract in force, and if she recovers at all, it must be because she is still
entitled to the benefit of the old policy. The whole question, it seems
to me, depends upon whether Samuel P. Stevens had the right to
make the change, in the beneficiary of this policy. There is no douht
that there is a conflict of authority as to the power of a person, sit-
uated as Samuel P. Stevens was, to change the direction of the
money to accrue in this insurance on his life so as to divert it from
the person named as beneficiary in the original policy. The most
notable cases, and probably the ones most directly in point, and which
have been most generally followed are the cases of Pilcher v.N. Y.L
Ins. Co. 33 La. Ann. 332, and Ricker v. Charter O. L. Ins. Co, 27
Minn. 195, S. C. 6 N. W. Rep. 771, where it is held that there is a
vested right in the beneficiaries in a policy of life insurance which ren-
ders the policy irrevocable as to them. The contrary rule has been
held in Wisconsin, Missouri, and Illinois. Clark v. Durand, 12 Wis.
248; Kerman v. Howard, 23 Wis. 108; Foster v. Gile, 50 Wis. 602
8. C. 7 N. W. Rep. 555; Charter O. L. Ins. Co. v. Brant, 4T Mo.
419; Baker v. Young, 1d. 453; Gambs v. Cov. M. L. Ins. Co. 50 Mo.
44; Swift v. R. P., etc., Ass'n, 96 I1l. 309. Where a question has
never been decided by the supreme court of the United States, and as
to which the state authorities are conflicting, this court is at liberty
to follow such authority as is deemed most consonant with what
seems to be just and equitable. I do not intend to decide that in all
-cases where a life insurance policy has been taken out, payable to a
.certain person as the beneficiary, it is in the power of the person
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whose life is so insured, by a subsequent agreement with the insu:-
ance company, to change the beneficiary, because it is obvious thzst;
each case of that character must depend almost wholly upon its ownn
peculiar facts, and an examination of the apparently conflicting cascs’
upon the points raised in this case satisfies me that the appareat
conflict grows more out of the variant facts, acted upon by the courts
in the different cases, than from any essential difference in principle.

In this case, it can hardly be contended that, after the deail of
Mary F. Stevens, her daughter, Mary, had any vested right in the pro-
ceeds of the then existing policy, payable to her mother and Leirs.
It is even doubtful whether the true construction of the language of
that poliey, describing the beneficiary, does not mean that the 1noney
should be payable to the wife, Mary F. Stevens, and the heirs ot Sam-
uel P. Stevens; that is, whether the words “his wife ,Mary F. Stevens,
and heirs” do not really mean his wife, Mary F. Stevens, and his
heirs; thereby making the children by the second wife, or the heirs
at law of Samuel P. Stevens, if he has any other than his daughter,
by his first wife, equal participants in the proceeds of this policy.
But, be that as it may, the facts in this case show that Samuel P.
Stevens retained possession of this policy, and that he, and he alone,
always paid the premium; that in June, 1870, he failed o pay the
premium on the original policy, and that by its own terms it lapsed
and became void by such non-payment; and that he subsequently
applied for and obtained this second policy. Now, it is very clear
that no one could compel him to continue to pay the premiums on
this original policy. He had a right to suspend paying the preminms
at any moment, and the policy would at once lapse by reason of
such failure. He was under no obligation to his daughter, now Mrs
Taylor, to continue to pay these premiums for her benefit. As he
says in his letter, addressed to the officers of this insurance company,
the circumstances of his family had so far changed that he did not
consider it right to conlinue paying these premiums for the sole ben-
efit of his daughter. It seems to me, therefore, that he had the right
to make the arrangement with the insurance company, and it may
be assumed, for the purposes of this case, that he did arrange before
hand with the insurance company to allow the policy to lapse, with
the understanding that he was to have a new policy issued to him,
payable to himself, for the express purpose and no other purpose than
to change the beneficiary. If Mrs. Taylor could not compel her father
to continue paying those premiumas for the purpose of keeping the
policy alive for her sole benefit, it seems to me very clear that he
was under no legal obligations to her to do so. In other words, it
strikes me very forcibly that this policy, at the time the change was
made, was, at most, an inchoate or uncompleted gift from Samuel P.
Stevens to his wife and heirs. He had the right to change his mind..
He was in a position where he could revoke that gift, and direct that
the money secured by this policy should go elsewhere. - 1 can see Qo
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reason why he was not as much at liberty fo change the direction of
the money which would accrue at his death upon this policy, as he
was to change his will in reference to the disposition of any of his
estate at any time preceding his death.

It is urged, however, that Mrs. Taylor has certain equitable claims
in this fund, from the fact that, as heir of her mother, she has never
received the amount which Samuel P. Stevens, her father, collected
from this railroad company as compensation for the death of his
wife, and to which the daughter was entitled; and that in his will
Samuel P. Stevens directed the application of this insurance money
to the payment of his indebtedness to her. A sufficient reply to this,
as it seems to me, is that the money accruing on this policy, being
payable to the assured, becomes assets of his estate, and is to go
into the hands of his executor like any other money collected in the
due adminigtation of the estate, and that Mrs. Taylor’s claim is to be
paid in the due course of administration, with proper regard to the
will, under the directions of the probate ecourt in which that estate is
being settled. It may be that the probate court can award or has
awarded the proceeds of this policy to the widow of Samuel P. Stev-
ens. With that, this court, I think, bas nothing todo. If this money
is an asset of the estate of Samuel P. Stevens, then i} is to be ap-
plied as the court charged with the settlement of that estate shall
order.

The decree will therefore be entered ordering the payment of the
money involved in this suit to Eliza M. Stevens, executrix of Samuel
P. Stevens. It is further ordered that each party shall pay their
awn costs,

Evans v. State Nat. Baxg?
(Cireuit Court, B. D. Louisiana. February, 1884.)

VERBAL AGREEMENTS.
No verbal agreement of parties or their counsel, touching any cause pending
before this court, shall be deemed of any validity, or be noticed in any way by
the court, in case of dispute or disagreement.

In Equity.

J. R. Beckwith and W. R. Mills, for plaintiff,

H. B. Kelly and James McConnell, for defendant.

Thomas Gilmore, for heirs of Lapeyre.

Briuixas, J.  The sole question which can be considered is as to
the effect to be given to an alleged verbal agreement. It is the gen-
eral rule that such an agreement cannot be noticed by the court.
Parker v. Root, T Johns. 320; Dubois v. Roosa, 3 Johns, 145, and num-

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.




