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careful pilot could have done to avert the great calamity that over-
took his boat. If this collision was the result of misconduct, negli-
gence, and inattention to duty of others then the defendant’s, and he
in nowise contributed to it, of course it follows that no blame for it
can attach to him. He is responsible only for his own conduct on
this occasion, and not for the conduct of any other. You must try
him upon the charges as laid in the indictment, and find whether they
are true or false, and in your investigation you are to pass upon his
acts and ascertain for yourselves whether he did, under the rules of
navigation, and under the circumstances surrounding him from the
time the two boats came in full sight of each other, all that he could
do as a careful and prudent pilot to avoid the collision. In this case
no question of error of judgment arises, but simply questions of fact
which involve his duty, from the time the boats sighted each other
until the collision occured.

I trust that you will bring to the examination of this case that calm
and considerate reflection that a case of this importance requires. It
is important both to the country and the defendant that the facts
should be fairly and impartially considered, and the law properly
applied, that you may arrive at a just and proper conclusion, and
your action fully justified.

The jury féund the defendant guilty of manslaughter in manner
and form as charged in the indictment against him; and the court
refused to set the verdict aside.

Swirr v. JENks and others.
(Cireuit Court, N. D. New York. March 3, 1884.)

1. PATENTS—NON-CLATM OF APPARENT DEVICE— A BANDONMENT,
The omission by an inventor to claim a combination or device apparent upon
the face of his patent amounts to a dedication of the neglected contrivance to
the uses of the public.

2. InguncTION—NOT TO ISSUE WHEN IT WOULD WORKE INJUSTICE.
An injunction should not issue when it would work great harm to one party
without corresponding benefit to the other, at least where adequate protection
can be afforded by other means.

Motion for Preliminary Injunction. -

Duell & Hey, for complainant.

Neri Pine, for defendants.

Coxu, J. Thisis a motion for a preliminary injunction. The com-
plainant is the inventor of an alleged improvement in lubricators
for which letters patent were issued August 28, 1883. The claims
in controversy are as follows:

v.19,n0.9—41




643 FEDERAL REPORTER.

“(5) In combination with the steam-condensing duct and its horizontal ex-
tension,. ¢, the lubricant-cup composed of metal and provided in front of the
duct-extensjon, ¢, with an observation-port, r, covered with a transparent
plate, substantially as and for the purposes set forth.

“(6) Incombination with the oil-cup of a lubricator, the port, r, covered by
a glass plate, and the pipe or tube, ¢, having an inclined -end or face, substan-
tially as.set forth.”

Prior to this time, and on the second day of May, 1882, letters
patent for a similar invention were issued to the defendants. An inter-
ference was declared, and, after a thorough investigation, the examin-
ers and-commissioner concurred in deciding that the complainant
was the prior inventor. But the proceedings in the patent office de-
termined more. Upon defendants’ motion to dissolve the interference
the commissioner was required to pass upon the question whether or
not the subject-matter claimed was patentable. Various references,
which, a8 was urged by the defendants, anticipated the complain-
ant’s invention, were presented, and although the examiners in chief
and ‘the commissioner were not in accord upon this question it ean-
not be denied that the issuing of the patent was, to the extent that
the question was there investigated, a decision in favor of the com-
plairiant. " The proceedings in the patent office having, as between
these parties, determined,—First, that the complainant was the prior
inventor, and, second, that the subject-matter of the patent was not
void for want of novelty, the complainant would be entitled, if there
were no othér considerations, to the injunction prayed for, there being
no dispute as to the infringement. Swmith v. Halkyard, 16 FEp. REp.
414; Shuter v. Davis, Id. 564. .

But the defendants again insist that the patent is void for want of
patentable novelty, and in support of this defense they produce vari-
ous references not presented to the examiners. They also produce
affidavits tending to show that one Giles was the original inventor of
the patented device or combination. But the argument having the
most weight with the court is the one based upon the complainant’s
prior patent of March 21, 1882. . It is urged that he there fully dis-
closes the sub;ect matter of clmm 5, supra. The language of the
specification is as follows:

“It is not essential that the cylindershould be wholly of glass, so long as
that portion directly opposite the end of the tube or pipe, E, is transparent,
to expose to view the end thereof -* * * the cylinder may be constructed
of metal, with a window or ¢sight’ on a line opposite the tube or pipe.”

The metal cylinder with the glass observation port opposite the
~end of the tube was not claimed in the March patent, and the lan-
guage of Mr. Justice BrapLEY in M@ller ¥. Brass Co, 104 U. S, 352,
is therefure applicable: -

- “But it must be remembered that the claim of a specific devies or combi-
nation, and an omission to claim other devices or combinations apparept on
the face of the pateat, are, in law, a dedication to the public of that which is
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not claimed. = It is a declaration that that which is not claimed is either not
the patentee’s invention or, if his, he dedicates it to the public.”

It ig argued for the complainant that the patent in suit is nof for
a particular device but for a combination, and that, construed ‘most
favorably for the defendants, the March patent discloses but one ele-
ment of that combination.” This contention presents for considera.
tion a number of questions not argued upon the motion, but which
may perhaps be sufficiently suggested by an examination of Slawson
v. Grand St. R. R. 107 U. 8. 649; 8. C. 2 Sup. Ct. Rep. 663, and
other like authorities. S

Although the papers presented on this motion have been carefully
examined it is not the purpose of the court to discuss the defenses
referred to at this time or express an opinion regarding them; they
should be disposed of only after careful consideration on final hear-
ing. They are mentioned here simply to show that the defendants
have succeeded in raising a sufficient doubt as to the validity of the
complainant’s patent to induce the court to withhold the writ asked
for provided the complainant’s right can be fully protected without
resort to so positive a remedy. Where an injunction will work great
injury to one party without corresponding benefit to the other it should
not ordinarily issue, especially where adequate protection can be had
without it. : '

An injunction should issue unless the defendants within 15 days
after service of a certified copy of the order entered upon this decision
shall give a bond with two or more sureties to be approved by a com-
missioner of this court, conditioned to keep an account of all the lubri-
cators manufactured and sold by them and fo file such account duly
verified once a month in the office of the elerk of this court, and to
pay the amount of any final decree which may be awarded against
them ; the penalty of the bond to be in such sum as may be agreed
on by the parties, or if they are unable to agree, as may be fixed by
the court upon proof by affidavit or otherwise of the extent of the
defendants’ business.

Tur Fise-WHEEL CAsE.

Wirriams v. McoCorp and others.
(Cireuit Court, D. Oregon. March 26, 1884.),

PaTENT FOR ‘“ REVoLvING Drp-NgT.”

The patent issued to Thornton F. Williams on August 2, 1881, and numbered
245,251, for an *‘ improvement in revolving dip-nets,” declared void for want of
both invention and novelty, the same having been invented and put into opera-
tion by Samuel Wilson at the Cascades.of the Columbia in the spring of 1879,
from which machine the said Williams, in the fall of that year and the spring
of 1880, constructed his * revolving dip-net.” : :




