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by the United States, in the act of March 3, 1887, to create a money
demand directly or indirectly against the city, and I am not disposed
to make a money decree against the city. I do not think the meas-
ure of damages in this particular case is the highest price which the
shares of the canal company have commanded in' the market since
the delinquency, as contended by counsel for plaintiffs. What steps
should be taken in this suit to enforce the full performance of the
obligation of the city must be hereafter determined. I will at once
make a decree requiring the city to transfer to the secretary of the
treasury the 780 shares still held by her, and to make up the remainder
of the 2,000 shares yet due. .

See U. 8. v. Southern Colorade Coal & Town Co. 18 FED. REP. 273; U. 8.
v. Beebee, 17 FED. REP. 36.

Uxrrep States v. CiTy oF ALExanNDRIA and another.
(Circuit Court, B. D, Virginia. February 7, 1884.)

1. PuBLic StaTurEs—CONSTRUCTIVE NOTICE OF PROVISIONS.

Public statutes affect, with constructive notice of their provisions, all the
world, including domestic states as well as individuals.

2. S8AME—ACT OF CONGRESS8—CERTAINTY—STATUTE OF LIMITATIONS.

But where an act of congress provided that all the shares held in a canal
company by a city (A.{! should be delivered to the secretary of treasury, not
naming the number of shares intended, and that within 10 years the secrgtary
should sell the shares to satisfy a trust defined by the act, and the city did de-
liver 1,500 shares, all that she ﬁeld at the date of the act, though she had sub-
scribed, but had not paid, for, and did not actually hold, a greater number, and
after 10 years the city sold to the state of Virginia a large block of shares, in-
cluding some of the shares it had subscribed for but did not hold when the act
of congress was passed, ield, that the act was not sufficiently certain in its
terms to convey constructive notice to Virginia of any equity the United States
might have in & greater number of ghares than 1,500, and that Virginia had a
right after 10 years to purchase in good faith from A. any shares then owned
by that city. [eld, also, that although time does not run against the United
States, and they are not prejudiced by the laches of public officers, yet equity
will be unwilling to enforce the doctrine of constructive notice more than 40
years after the passageof a public statute in a case where stock purchased borna
Jide, claimed to be affected by the notice, has becn held for more than 30 years.

By an act of May 20, 1836, (5 St. at Large, 32,) congress, after au-
thorizing the secretary of treasury to assume the payment of certain
bonds, respectively, of Georgetown, Washington, and Alexandria,
which those cities had issued in aid of the canal which had been con-
structed from Georgetown to the town of Cumberland, in Maryland,
provided that before the secretary should execute this duty “the corpo-
rate authorities of said cities should deposit in the hands of the said
secretary the stock in the Chesapeake & Ohio Canal Company, held by
them respectively; and that the secretary might, at such time within
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ten years as should be most favorable for the sale of said stock, dis-
pose thereof at public sale, and reimburse to the United States such
sums as might have been paid under the provisions of this act, and
if any surplus remained after said reimbursement, he should pay over
said surplus to said cities in proportion to the amount of stock now
held by them respectively.” This was in reference to- the stock of
the three cities in the canal between Cumberland and Georgetown.
In its river and harbor bill, passed on the third of March, 1837, con-
gress ingerted a section which enacted, in respect to the canal, extend-
ing the other from Georgetown to Alexandria, (5 St. at Large, 190,)—

“That when thecorporate anthorities of the town of Alexandria should de-
posit the stock held by them in the Alexandria Canal Company in the hands
of the se¢retdry of treasury, with proper and competent instroments and con-
veyances in law to vest the same in the secretary for and on behalf of the
United States,—to be held in-trust upon the same terms and conditions in all
respects as the stocks held in the Chesapeake & Ohio canal by the several
cities of this district were required to be held in and by virtue of the act of
May 20, 1836, (above cited,)—then thé secretary should be and he is hereby
empowered and authorized to advance to the Alexandria Canal Company, from
time to time, as the progress of the work might require the same, such sums
of money, not exceeding $300,000, as might be necessary to complete the ca-
nal to the town of Alexandria.”

This case requires only the latter act to be considered. At the
time of its passage Alexandria held only 1,500 shares of the stock of

the Alexandria Canal Company, and, upon a strict reading of the act,

a deposit by the city of that number of shares was such a compliance
with its literal terms as to entitlé the canal company to receive the
whole appropriation of $300,000. Alexandria had indeed at that
time subseribed for a total of 3,500 shares, but she had paid for but
1,500 of them, and actually “held” only the latter number. Doubt-
less congress had contemplated the deposit of 3,500 shares, but the
act did not expressly require the deposit of any other shares than
those which Alexandria “held” at the passage of the act. Sometime
afterwards that city subseribed for-an additional 1,500 shares of the
canal stock, thereby running up her total subscription to 5,000 shares.
Soon after the passage of the act of March 3, 1887, Alexandria
deposited with the secretary of treasury the 1,500 shares of canal
stock which she then held; whereupon an installment of the $300,-
000 was paid to the canal company; and afterwards, from time
to time, the secretary of treasury paid over to the canal company
the residue of the appropriation, without requiring of the city of
Alexandria any further deposit of stock. Probably this was done in
conformity with the literal terms of the act which failed to define the
number of shares contemplated, and instead of requiring payments
to be made pari passu with deliveries of stock by the city, required
payments to be made to the canal company “as the progress of the
work should require the same.” All this transpired in the year 1837.
The secretary did not call upon Alexandria to deposit, nor did the
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city deposit, any other shares of the canal stock than the original
1,500 shares. Nor did the secretary, during the period of the ensu-
ing 10 years, sell the sfock which he had of the+Alexandria Canal
Company, to satisfy the trust for which he held it, as defined in the
act first above referred to, of May 20, 1836, defining the purposes for
which the stock should be sold. As before said, Alexandria, after
Mareh 3, 1837, acquired 3,500 shares of the canal stock, in addition
to the 1,500 shares which she had deposited with the secretary of
treasury. And no call having been made upon her within the
period of 10 years within which the secretary was empowered to sell
the stock in gatisfaction of her indebtedness to the United States, she,
in 1847, under an act of the general assembly of Virginia, (acts of
assembly for 1846-47, p. 98,) passed March 1, 1847, exchanged 2,720
of the 3,500 shares of canal stock then held by her, with the state of
Virginia, for bonds of the state to the amount of $272,000, the canal
stock going into the custody and possession of the board of public
works of Virginia, where it now is.

In 1881 a bill was exhibited by the United States in this ecourt,
against the city of Alexandria and the Alexandria, Canal Company,
demanding, among other things, a speeific performance of what was
alleged to have been the contract between Alexandria and the United
States embodied in the act of March 3, 1837, which has been quoted
above. The present proceeding is part of that suit. On all the
proofs taken in the progress of that suit it was held, on final hear-
ing, that congress in the act mentioned had contemplated the sur-
render of 8,500 shares of canal stock by Alexandria to the secretary
of treasury, and it was decreed October 6, 1882, that the city was
bound to deliver that number of shares. But it had been devel-
oped in that suit that Alexandria then held but 780 shares, having
assigned and transferred the rest—2,720 shares—to the state of Vir-
ginia for valuable consideration. The 1,500 shares deposited in 1337
with the secretary of treasury, and these 780 shares delivered under
the said decree of October, 1882, made up only 2,280 shares, leaving
still due from Alexandria to the United States 1,220 shares. Her
total subseription of 5,000 shares had gone,—first 1,500 shares, and
afterwards 780, under decree, to the secretary of treasury, and 2,720
to the state of Virginia; making in all, 5,000 shares, and leaving
none in her possession with which to supply the additional claim of
the United States for 1,220 shares. Since the decree for specific
performance entered October 6, 1882, the United States has filed its
petition in this cause against the board of public works of Virginia,
asking that that corporation, which has possession of the 2,720 shares
of canal stock which it received from Alexandria in 1847, should be
made party defendant in this suit, and required by this court to de-
liver 1,220 shares of the same to the secretary of treasury of the
United States; the petition maintaining that the act of congress of
March 8, 1837, affected the state of Virgiria with notice of the trust
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which bound that stock as defined in the act of May 20, 1836, and
that the state, in equity and good conscience, should surrender the
same to the secretary of treasury.

Edmund Waddill, U, S. Atty., and H. H. Wells, for the United
States.

Frank S. Blair, Atty. Gen., for Board of Public Works,

Hucres,d. I am now to pass upon the question of construetive no-
tice as affecting the state of Virginia. I refer to my opinion delivered
on the original hearing of this canse on October, 6, 1882, filed in the
papers of the cause, and reported in 4 Hughes, 545; S. C. ante,
609, as showing the grounds on which I held that Alexandria was
bound to deliver 3,500 ghares of the canal stock in all, 2,000 in ad-
dition to those formerly deposited, to the United States. It will be
seen that one of the questions at issue in that litigation was whether
Alexandria, by depositing all the stock which she owned on the third.
of March, 1837, and at the time of the deposit, had not fully com-
plied with the requirements of the statute? This was a pretension
strongly supported by the fact that the secretary of treasury, by not
having demanded a deposit of more than 1,500 shares, had seemed to
adopt and act upon that view of the subject. But I held, on all the
proofs, that the act had contemplated the deposit of 3,500 shares,
and therefore that Alexandria was bound to make further deposit of
the remaining 2,000 shares due, I also declared in that case, which
declaration, however, was then but a dictum, that Virginia could not
be required, even if she were a party to the suit, to return any part
of the 2,720 shares which she had purchased from Alexandria in
1847. The ground of this declaration was stated to be that Virginia
was not made cognizant of the fact of Alexandria not having an equi-
table right to dispose of as many as 2,720 shares of the canal stock
as she did dispose of ; that fact not having been brought home to the
mind of the legislature of Virginia when it passed the act authorizing
the exchange of state bonds for these shares, which was made.

.Now that Virginia, in the corporate person of her board of publie
works, has been made a party to this suit, and that point is especially
under litigation, and has been argued, I find no cause to change that
opinion. Conceding, for the sake of argument, that the act of con-
gress of March 38, 1837, being part of a public act, did affect Virginia
with constructive notice that the shares then held by Alexandria in
the canal company, when delivered to the secretary of treasury,
would be liable to the trust defined in the previous act of May 20,
1836; yet it is certain that such notice only embraced the express
contents of the act, and such other facts as, upon reasonable inquiry,
were suggested or implied by the act. As an instrument of construct-
ive notification, interfering with the freedom of commercial dealing,
the act was to be strictly construed: Third persons could not be ex--
pected to know all its history,—all the considerations which inspired
its passage,—and its relations to all the bonds of Alexandria Canal
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uompany, which at any time, however remote in the future, Alexan-
dria might own; nor were third persons bound to look through & pe-
riod of 44 subsequent years, and to anticipate the litigation instituted
in this court in 1881, to determine how many shares of canal stock
congress had intended that Alexandria should deposit with the secre-
tary of treasury. The act gave notice that the stock then held by
Alexandria should be deposited; inguiry would have developed that
the number of shares then held was 1,500, and that these were de-
posited. The act gave notice that within 10 years from its date the
secretary should sell all the stock which the act had required o be
deposited; inquiry would have disclosed that after the expiration of
the 10 years Alexandria held 3,500 shares, more or less of it possibly
repurchased at the secretary’s sale. The reasonable inference was
that stock held after March 3, 1847, was not affected by the act of 10
years previous, nor by the trust which it defined and imposed. In
short, it ig plain to me that the act of March 3, 1837, was not such in
terms, nor the proceedings of the secretary such, under it, as to con-
vey notice fo Virginia that any part of the 2,720 shares which she pur-
chased in 1847 from Alexandria was affected by a trust which could in-
validate her title. Indeed, as before suggested, that question was not
actually settled, even as against Alexandria herself, until the decree in
this cause, before mentioned as having been entered on October 6,
1882. Such being the state of things as to construetive notice, there
is no proof that the legislature of Virginia, or her board of publie
works, had actual notice of the status of the stock which she purchased
from Alexandria, in its relation to the congressional act of March 3,
1837. 1 believe it is not pretended by counsel that there was actual
notice in any degree or form. Virginia is therefore an innocent and
bona fide holder, for full consideration paid, of the whole 2,720 shares
of canal stock now held by her board of pubhc works. She has
equitable title to it, and she has, besides, the legal title in and lawful
possession.of if.

. Besides the foregoing consxderahon, it may be added that the de-
posit of stock provided for in the congressional dct of March 3, 1837,
was an executory confract. The trusi established upon the stoek
was not to attach nuil it had been actually deposited, “with proper
and competent instruments and conveyances in law to vest the same
in the secretary of the treasury.” Until so deposxted and legally
transferred, Alexandria, though bound in equity to deliver a certain
portion of it to the Umted Btates, was in law af liberty to transfer
and sell it, and make good title to it to any bona fide purchaser for
valuable conmdelatlon who was not cognizant of her obligations re-
specting it. As the.case stands, the United States bas an equity
to have 1,220. shar;es of ‘the canal stock once owned by Alexan-
dria tmnsfened to the. secretary of treasury, unless they have lost
their equity by sleeping for more. than 40 years upon their rights.
Cn the other hand, Virginia has an equity to have the whole 2 7 20
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shares of the stock which she purchased in good faith and without

adverse notice, from Alexandria, and has also the legal title derived

by legal transfer, and by quiet possession of more than 30 years.
Her right therefore must prevail. :

Iintertaining these views on the merits of the case, it was useless
for me to go into the question of jurisdiction raised at bar, or into
the question how far governments and states are bound by the laches

of their public offices, or by the lapse of time.

The petition of the United States must be dismissed.

Dirrarp and another v, Paroxn and others.

(Circuit Uourt, W, D, Tennessee. March 15, 1884.)

1. CONTRACTS—SALE—EXCHANGE ASS00IATIONS—RULES AND REeurnATIONS—EPR-

FECT OF NON-OBSERVANCE, '

W here merchants form voluntary associations ‘¢ to establish just and equita-
ble principles, uniform usages, rules, and regulations, which shall govern all
transactions’’ between the members, parties dealing with each other, who are
members, make the rules and regulations a part of their contract, and the courts
will enforce them as such; but this only when they are observed by the mem-
bers involved in the controversy; for the habitual non-observance by them in
their dealings with each other will abrogate the particular rule violated, and
relegate the contract to the ordinary rules of law governing it,

2. 8aME—CorToN Excmance or MempHIS—RULE 9—Risk or Loss BY FIrE.

3. 8AME—~CONSTRUCTION OF THE RULE—WAIVER.

‘Where two members of the Cotton Exchange of Memphis, in their dealings
with each other, for a series of years paid no attention on eitherside to a rule of
the exchange which provided that delivery of cottan should not be considered
final until the cotton was paid for, the contract involved in this suit should not
be governed by the tule of the exchange, but by the general law. Where, there-
fore, a sale of 270 bales was made by sample, an order given by the seller to the
warehouseman to deliver to the buyer, the warehouseman and the buyer weighed
the cotton, the buyer sampled it, approved 268 bales, and rejected two, put his
“class?” and *shipping’’ marks upon it, and gave written directions to his
drayman to remove it from the shed, %eld, that the title passed to the buyer
when these things were done, and a loss by fire before removal from the ware-
house was his loss, although the cotton had not, at the time of the fire, been
actually paid for.

‘Where the rule of the Cotton Exchange of Memphis provided *all cotton
shall be received within five working days from date of sale. The weighing
and examining of colton shall constitute a confirmation of sale, but delivery
ghall not be considered final until paid for,—the factor’s policy of insurance to
cover until delivered and paid for; payment heing considered final act of de-
livery,’”—it seems that a transaction under this rule 1s not an executory agree-
ment to sell when payment is made, but that it is mere stipulation for the se-
curity of the seller, which enables him at his option to refuse to part with the
posession until payment is made. But, whatever be the proper construction of
the rule, where parties by an habitual course of dealing with each other had
wholly disregarded it on both sides, and the seller in the:particular transac-
tion, as in all others, delivered unconditionally, and without restraint as to
possession and use, and manifested no concern about securing payment through
the rule, Zeld, that this amounts to waiver by the seller of a stipulation solely
for his benefit, and the risk of loss by fire passed with the title to the buyer on

_actual delivery to him. This waiver by the seller need not be in express terms,
but wmay be fairly inferred from his conduct and acts. oo




