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THE EMPIRE. .
(District Coust, E. D. Michigan. February 18, 1884.)

ADMIRALTY—JURY TRIAL—REYV. 87, § 566~ VERDICT.

The verdict of & jury, in an admiralty cause arising upon the lakes, and tried
by jury pursuant to Rev. 8t. § 566, is merely advisory, and may be disregarded by
the court, if, in the opinion of the judge, it fails to do substantml Justice. The
practice of callmg nautical assessors approved.

In Admiralty. On motion for 2 new trial.

This was a libel for damages suffered by the barge James F. Joy,
while in tow of the steam-barge Empire, and by reason of her alleged
negligence. The case was tried by a jury, pursuant to Rev. St. §
566, and a verdict returned for the libelant in the sum of $200. Mo-
tion was made for a new trial, upon the ground that there was no
evidence to ]ustlfy the jury in rendenng a verdict for so small an
amount.

H. H. Swan, for the. motlon

James J. Atkinson, contra.

‘Browx, J. By Rev. St. § 566, “in causes of a.dmlmlty and mari-
time juriediction relating to any matter of contract or tort arising
upon or concerning any vessel of 20 tons burden and upwards, en-
rolled and licensed for the coasting trade, and at the time employed
in the business of commerce and navigation between places in dif-
ferent states and territories upon the lakes, and navigable waters con-
necting the lakes, the trial of issues of fact shall be by jury when
either party requires it.” .- This somewhat unfortunate elause was
introduced by the revisors mto the statutes from a hasty dictum of
Mr. Justice NELsoy in the case of The Eagle, § Wall. 25. In de-
livering the opinien of the court he remarked “that we must there-
fore regard it (the act of 1845) as obsolete and of no effect, with the
exception of the clause which gives, to either party the rlght of trial
by & jury when requested, which is rather a mode of exercising Juris-
-diction than any substantial part of it.” The hlstory of the incor-
poration of this dictum into the Revised Statutes is fully given in the
case of ‘Gillett v. P'ie.rce, 1 Brown, Adm. 558. But, whatever be the
origin of the. clanse in question, there is no doubt that it is the law
of the land and must be respeeted as such. There has been great
«difficulty, however, in determining in what cases and in what manner

At is-fo be given effect. It creates what appears to be a very unjust.
.d_i,sa.rimina.,tion in favor of the particular classes-of vessels and causes.
of action enumerated in the act. Why it should, be given in actions
.of contract and tort, and denied in those of salvage, general average,
‘and prize, and why it should be limifed to American vessels plying
‘between .domestic ports, and denied to all f.orelgn, vesselg, and to
American vessels -engaged.in foreign tra,de, i is mpossxble 1o con-
.ceive. The Eagle, supra. : .
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A still more serious objection to the clause as'it now stands arises
from the fact that no provision is made for the review of cases 8o’
tried. If the same weight is to be given to the verdiet of a jury im=
paneled under- this act, that is given to a'verdiet in a common-law
case, then it clearly falls within the inhibition contained in the seventl
amendment to 'the constitution; that “no fact tried by a jury shall be
otherwise re-examined in any court of the United States’ than ac-
cording to the rules of the common law.”  Asthere is no provision:
for a writ of error in. this class of cases, the defeated - party would be
remeédiless. This quéstion was, however, passed upon in the.case of
Boyd v. Clark, 13 Frp. Rer. 908, in which ‘the defeated ‘party took
both an appeal and writ of error to the circuit court. Mrz Justice
MarraeEws, before whom the case was argued, dismissed theiwrit of
error and allowed the appeal, holding that the fact that the base was
tried by a jury made no difference in determining the remedy to
which the defeated party was entitled. He further observed that the
provisions regarding trials by jury, in the seventh amendment,applies
only to common-law juries, and that, upon appeal, admiralty: cases
tried by a jury in the district court stand for trial in the circuit court
precisely as if they had been tried by the district judge in person. - -

These objections to the act as it now stands, and the further one
that there is probably no class of cases which a jury, as ordinarliy
constituted, is so unfitted to deal with as actions for torts upon navi-
gable waters, have been deemed so serious that the practice of trying
admiralty canses by a jury has not obtained in the distriet court to
any extent, This case, and that-of Boyd v. Clark, supra, are,:so fay
as I am informed, the only actions of tort tried by juryin. this dis«
trict during the almost 40 yearsin which the act has been in'force:
In lieu of this method of procedure, we have for several years past,
in analogy to the trinity master system obtaining in the English cotrt
of admiralty, adopted the practice of calling to the assistance of the
court, in all difficult cases involving negligence, two experienced ship-
masters, who sit with the judge during the argument and give their
advice upon the questions of seamanship or the weight of testimony.
I believe a somewhat similar practice has obtained in some of the
other distriet courts. The Emily, Oleott, 182. The Rival, 1 Spr.
128. The practice appears also to have.received the sanction of the
supreme court. The Hypodame, 6 Wall. 216-224; The City of Wash-
ington, 92 U. 8. 831-38. I have frequently derived great assistance
from the advice of nautical assessors myself, and have found this a
most satisfactory and expeditions method of trying these cases. . -

The question still remains to be decided, however, what!weight we
shall give to the verdict of a jury impaneled under section 566. The
question has never been directly decided; but-in view of the opinion
in Boyd v. Clark, supra, that their:verdict is not binding upon the
circuit court- upon appeal, it seems to -be a logical inference that it
ought to be regaxded in this court only as’advigory. . There isno red-
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son for giving it greater weight in one court than in the other. In
chancery cases the province of the jury is said to be to “enlighten the
conscience of the court,” and as the court of admiralty iz but the
chancery of the seas, I see no reason why we should not give it the
same effect here.

In the case of Lee v. Thompson, 38 Woods, 167, a supplemental
libel was filed in the district court, upon which there arose a question
a8 the validity of a certain assignment. The court made an order
that the matter be tried by a jury, and it was tried accordingly.
Upon appeal to the circuit court, Mr. Justice BrapLEY held that, al-
though there was no power in the court of admiralty to try causes by
jury, it was nevertheless proper to submit a question of fact to them
for their opinion and advice; but that their decision was, after all,
not conclusive, and the matter must be finally submitted to the judge
of the court; citing Dunphey v. Kleinsmith, 11 Wall. 610.

In Basey v, Gallagher, 20 Wall. 670, a provision in a statute of
Montana, declaring that an issue of fact “shall be tried by a jury,
unless a jury trial is waived,” was held not to require the court in
equity cases to regard the ﬁndlngs of the jury as conclusive, though
no application to vacate the findings be made by the parties, if, in
the judgment of the court, such findings are not supported by the
evidence. In delivering the opinion of the court Mr. Justice Frerp
observed that “if the remedy sought be a legal one, a jury is essen-
tial, unless waived by the stipulation of the parties; buf if the remedy
sought be equitable, the court is not bound to call a jury; and if it .
does call one, it is only for the purpose of enlightening its conscience,
and not to control its judgment. * - * * Ordinarily, where there
has been an examination before a jury of & disputed fact, and a spe- -
cial finding made, the court will follow it. But whether it does so or
not must depend upon the question whether it is satisfied with the
verdict. Its discretion to disregard the findings of the jury may un-
doubtedly be qualified by statute; but we do not find anything in the
statute of Montana, regulating proceedings in civil cases, which affects
this discretion.”

While the language of the section (566) is peremptory, that either
party is entitled to a jury trial, it is no more so than was the statute
of Montana; and yet, notwithstanding the absolute right to a jury
trial given by this statute, it was held that the jury was merely ad-
visory. See, algo, Dunn v. Dunn, 11 Mich. 284.

In the case under consideration the verdict of the jury was not con-
sonant with any theory upon which the case was tried. If the jury
had found there was no negligence, it was their duty to have re-
turned a verdict for the defendant. If they found the tug was in fault,
they should have returned a verdict for the damages suffered by the
libelants, which the testimony showed were not less than $800; and
if demurrage were included, were nearly $1,500. There was no evi-
dence in the case to justify a verdict of $200; and it must be set
aside.
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WesTterNy UnroNn Tern. Co. ». Nationar Ter. Co. and others.
(Céreust Court, S, D. New York. March 6, 1884.)

1. JurisprcrioN oF FEDERAL CoURTS — RieHT OF REMOVAL— CasE INvoLvING
FEDERAL LAw.

A case may be removed to the federal courts whenever rights of the par-
ties are alleged to depend in any way upon an act of congress, even though the
act is only set up by way of defense, and though other questlons not of a fed-
eral character enter into the controversy

2. SAME—BSEPARATE CONTROVERSY BETWEEN CITIZENS oF DIFFERENT S'rums
Boyd v. @ill, 19 Fep, Rep. 145, followed:

Motion to Remand.

Dillon & Swayne, for Western Union Tel. Co.

Dorsheimer, Bacon & Steele, for Nat. Tel. Co. and B. & O. Tel Co.

P. B. McLennan, for N. Y., W. 8. & B. Ry. Co.

WaLrpacg, J.  Whether the complainant acquired any exclusive
right as against the telegraph companies, the defendants, to build or
maintain its lines upon the lands of the railway company; whether .
it acquired any easement not subject to a co-extensive easement in
favor of the other telegraph companies; and whether any easement
it may have acquired is of such character-as would entitle it to com-
pensation before the other telegraph companies can occupy the lands
of the railway eompany with their lines, are all questions which may
depend upon the force and effect of -the act of congress of July 24,
1866, and arise under the issues presented by the pleadings. The
su b was therefore properly removed from the state court as a contro-
versy arising under the laws of the United States. Cases arising un-
der the laws of the United States, within the meaning of the removal
act, are 'uch as grow out of the legislation of congress, whether they
constitute the right, claim, protection, or defense, in whole or in part,
of the partv by whom they are asserted. If a federal law is to any
extent an ingredient of the controversy by 'way of claim or defense,
the condition exists upon which the right of removal depends, and
the right is not impaired because other questions are involved which
are not of a federal character. Cruikshank v. Fourth Nat. Bank, 16
Feb. Rep. 888; Mayor v. Cooper, 6 Wall. 247-252; Railroad Co. v.
Mississippi, 102 U. 8. 185. The motion to remand is denied.

The defendant thé Baltimore & Ohio Telegraph Company, has also
removed the suit upon its separate petition, alleging that there is a
controversy which is wholly between it and the complainant citizens
of different states. Within the recent decision of this court in Boyd
v. Gill, 19 Fep. Rep. 145, such a separate controversy is not disclosed
by the pleadings. See also Peterson v. Chapman, 18 Blatchf. 395.
So far as the removal has been effected upon this petltmn the suit
should be remanded.
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