
DESMOND v. CITY: OF' jJl:FPJ!RSON.

which hardships are sometimes suffered; but complainant may not:
be altogether remediless. The employe or employes who caused the
injuries, if the receiver or the property on1e in· his hands was liable,
are also liable, as having. the direct and wrongful cause of the
injuries. The fruits of a suit against them, it is true, may be very
uncertain. . .
It is insisted by complainant's counsel that the court, or one of its

judges, having given leave to file the bill against the receiver, should.
not now dismiss it, but will permit the ca.use to. proceed to final decree,
as though the receivership remained. In all such·cases the leave to
bring suit in any form reserves the right to the receiver to set up any
defense he may have, which can be done by plea, answer, or demurrer.
Jordan v. Wells,8upra.
After a careful consideration of all the questions involved, I am

unable to come to any other conclusion than the one that the bill does
not present a case authorizing the court to grant the relief prayed for
in the bill. While at the same time I regret that the final decree did
not provide for this and all other claims against the receiver,or the
property and funds which were in his hands, and to which it would
have been liable had proceedings been pending when the final decll.ee
was entered.
The result is that the demurral' must be sustained and the bill dis-

missed. .

DESMOND v. CITY OF JEFFERSON.

«(A:rcuit Gourt, W. D. January 18, 1888.)

1. MUNICIPAL CoRPORATJON-AuTIfORITYTO ISSUE BONDS.
Authority conferred upon a municipal corporation to purchase property for

its uses implies the power to issue negotiable bonds for that purpose.
2. SAME-POWERS CONFERRED BY CIfARTER•.

The charter of a city empowers it to organize a fire .departmentand regnlatll
the same, and. to adopt such other measures as.should "conduce to the interest
and welfare of said city." field, that the city was authorized to llul'chl.lse a tire
engine, and to issue its negotiable bonds therefor.

3. SAME-MUNICIPAL BONDS-VALIDl'l'Y PRESUMED.
:Municipal bonds which recite the ordinance under which they were issued

will be premmed to be valid without the production in evidtmce of the ordi-
nance itself

At Law.
Thomas P. Young, for plaintiff.
Chas. A. Culberson and H. McKay, for defendant.
TURNER, J. This suit was filed in this court January 18, 1883.

The plaintiff seeks to recover upon quite a number of bonds, with
attached, issued by the proper authority, viz., the mayor,.
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"Attest: J. C. LANE, Recorder."

and attested by the recorder, and dated the third day of September.
1870. Of these bonds there were 54 for the sum of $100, and one
for the sum of $50. These bonds were substantially as follows:

"STATE OF TEXAS, CITY OF JEFFERSON.
"No. -. Fire Engine Bonds. $100
"Authorized by an ordinance of the city of Jefferson. On the first day of

July, 1880, the dty of Jefferson, Marion county, Texas, will pay to the
bearer of this bond one hundred dollars, with interest from date at the rate
of ten per cent. per annum, payable annually at the office of the treasurer of
the city of Jefferson. Thi3 debt is authorized by an ordinance of the city of
Jefferson, passed on the eighteenth day of April, 1870, and entitled an ordi-
nance to provide for the issuance of bonds for the purchase of a steam jire
.Engine.
"In witness whereof, the mayor of the city of Jefferson, in pursuance of

said ordinance, hath hereunto set his hand and affixed the seal of the city of
Jefferson this, the (3d) third day of 8eptember, 1870.

[Signed] "A. G. MALLOY,
"Mayor of the City of Jefferson.

To each of these bonds coupons were attached for the interest, as
the same accrued by the terms of the bond, and they were as fol-
lows:
"The city of Jefferson will pay to the bearer ten dollars for 12 months' in-

terest, due June, 1880, on bond No. (say) 54, for $100.
[Signed) "A. G. MALLOY, Mayor."

Process issued and was served upon John Penman, the officer stat-
ing in his return that said Penman was the acting mayor of the city
of Jefferson. Texas,-service made January 18, 1883. On the four-
teenth day of February, 1883, this court then being in session, the
said Penman filed. a motion under oath to quash the service on the
ground that he was not the mayor. The motion to quash was signed
by counsel, and stated that the defendant appeared for the purpose
of the motion only. On the same day, however, counsel for the de-
fense filed in court spAcial exceptions to the petition, and also filed
answer to the merits. These pleadings, by way of caption, state that
ir.. case the motion to quash is not sustained, then they rely upon the
exceptions and answer to the merits. At that term of the court the
entry upon the minutes shows that the cause was continued by con-
sent of the parties, and no action had upon the motion to quash un-
til the present time. I am of opinion that if this motion could ever
have been available it is too late at this time to press that question.
I find answer to the merits filed-action taken with the concurrence
of the defendant's counsel, who are attorneys of this court. The mo-
tion to quash, therefore, is denied, as I find here in the case an ap-
pearance which binds defendant. whether properly served or not.
It is admitted that these bonds were used in the purchase of a fire

engil1e for the city, and that if the city had authority to issue these
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bonds and coupons, that, upon the merits of the case, the plaintiff
has a right to recover, and that there are no equities existing against
the bonds and coupons. It is, however, contended that the plaintiff
has not made out his case because he has not produced in evidence
the ordinance referred to in the bonds themselves. These bonds re-
cite upon their face that they were issued in pursuance of an ordi·
nance passed by the city of Jefferson, dated April 18, 1870, entitled
"An ordinance to provide for the issuance of bonds for the purchase
of a steam .fire engine." It is believed to be well settled that,if the
power to issue these bonds existed in the corporation, the holder will
be protected, and when, as in this case, the authority appears on the
face of the instrument, the courts will presume that the authority was
rightfully exercised.
This brings me to the consideration of the main question, viz.,

whether the authority in fact did exist in the corporation to issue
these bonds, with the interest coupons attached, which are in the na-
ture of commercial paper. It may be remarked that in this case
none of the evils which flow from the exel'cise of this power are pres-
ent, as the bonds were disposed of for the very purpose mentioned in
the bonds themselves. The engine was procured for and used by one
of the organized fire companies of the city. Did the power to issue
these bonds exist? The charter of the city of Jefferson passed
September 11, 1866. It confers upon the city the usual powers, such
as contracting and being contracted with. • • ... It gives power
"to organize a fire department, and to regulate the same, and to pass
such other Jaws as may be deemed necessary for the prevention and
extinguishment of fires," etc. If there were no other grant of power,
it would seem to me that it must be held from this that the right to
purchase the engine was clearly granted, if not by specific grant, by
necessary implication. The department could not be rendered effect-
ive without it. But this is not all the power vested in the city by its
charter. After enumerating the above and numerous other powers,
it provides it may "do such other acts and pass such other ordinances,
not inconsistent with the constitution and laws of this state or of the
United States, as may conduce to tho interest and welfare of said
city." This is a very large and, in the light of experience with refer-
ence to other municipal corporations, we might say, a dangerous grant
of power. Can anyone doubt that under this authority the city of
Jefferson had the right to issue these bonds? She was made the sole
judge as to what would conduce to the interest and welfare of the
city, and the exercise of this power was in direct furtherance of the
specific grant in the charter to "organize a fire department, and to
regulate the same, and to pass such other laws as may be deemed
necessary for the prevention and extinguishment of fires.» To my
mind this power was ample.
There is no case to be found where, if the power is given by specific:

grant or by necessary implicat,ion, the courts have beld that this
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of paper is not obligatory upon the municipality. Counsel
in this case are forced to·admit that the right to purchase this engine
was given it, if not by specific grant, by necessary implication, it being
a necessary and legitimate thing with which to carry out the object
of the charter. But they say, while that is true, no right existed to is-
sue commercial paper, and that to that extent the act was ultra vires.
As I understand the authorities they are not sustained in this view of
the law. We must bear in mind that these bonds were not issued for
the purpose of borrowing money, but for the purpose of purchasing
a. steam fire engine, and were so used in fact. Mr. Dillon, however,
says (see 1 Dill. Mun. Corp. 199,200) few adjudications favor the
idea that it makes any difference whether for the one purpose or
the other. That corporations may exercise the following powers can-
not be disputed: (1) Those granted by express words; (2) those
necessarily or fairly implied in or incident to the powers expressly
granted; and (3) those essential to the declared objects and pur-
poses of the corporation. See 1. Dill. Mun. Corp. 173.
I am referred by counsel to the case of Police Jury v. B't'itton, 15

Wall. 566. In that case the bonds were declared to have been issued
without authority. The police jury did not have any right to issue
them; among other reasons, that the right to issue bonds at all was
coupled with conditions not complied with; and again, that the police
jury were authorized to issue bonds to the extent of $200,000, which
power had been exhausted before those bonds were issued. And by
an examination of that case it will be seen (see page 572) that it is
conceded it is not necessary in all cases that express authority to
issue such security is :lecessary, and concedes that the power to pur-
chase property for a market.house confers the right to issue bonds of
this character. This is upon the well-settled doctrine that where
these securities are issued to purchase property. for the use of the cor-
poration, the same being necessary to carry out the object and pur.
pose of the act of incorporation, they are valid and binding, and may
properly be issued as in this instance, viz., with the qualities of com.
mercial paper. It will be seeu, therefore, from a careful examination
of that case that the doctrine therein announced, when applied to the
facts in this case, sustains the views of plaintiff in this case.
I am next referred to the case of Chisholm v. City of Montgomery,

2 Woods, 592. In this case the bonds were issued by the city to aid
in the construction of plank-roads-works of internal improvement.
'rhe judge held (1) that there was no authority found in the charter
for the issuance of these bonds; and I will add that the building of
plank-roads was foreign to the purposes for which the charter was
granted. The learned judge held them void, and there can be no
doubt of the correctness of the determination. But it is said that the
case of The Mayor v. Ray, 19 Wall. 468, is authority against the
validity of these bonds. Let us see. In that case Mr. Justice BRAD-
LEY deHvered the opinion of the court. The case was reversed because
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the court below refused to let the mayor show th\tt the holder pur-
cbased after maturity, and that the bonds wete t'ainted with fraud.
It is true in delivering this opinion Mr. JUf:jtice BRADLEY declares that
without express authoTity a municipal corporation cannot lawfully
exercise the right to issue this class of paper. On e:ll;tminatio:p. of
the case, however, it will be seen that upon the question involved
here, in part, and' as to the' reasoning of Judge BRADLEy upon the
question, Justices HUNT, CLIFFORD, SWAYNE, and STRONG took occasion
to dissent, declaring that the doctrine announced by Mr. Justice
BRADLEY as to the point in question is not the law as settled by re-
peated decisions of that court. .
One other point is made, and that is that as the act of incorpora-

tion provided that' bonds for certain purposes might issue, viz., for
building jails, erecting wharfs, building free bridge,. aiding the im-
provement of the navigation between the city ofJefferson 81ud Shreve-
port, Louisiana, or in the construction of railroads to Or from Jeffer-
son, as matter of law, for all other expenditures, certificates' of in-
debtedness, not in the shape Of commercial paper, could alone issue.
Section 10 of the act of incorporation confers the general powers,

and confers all the powers, as I think, to purchase the engine,
to make the ordinance under which it was purchased; and which au-
thorized the issuance and makes binding these bonds. It is section
12 that grants authority to issue bonds for the purposes mentioned
in that section. Some of the purposes, it must be admitted, do not
pertain t() the exercise of the ordinary or legitirnatebusiness of city
government; and such authority was necessary; and the doctrine of
exclusio unis, etc., does not obtain, in my judgment, to the extent of
destroying the power to purchase the engine under the ordinance
passed in pursuance of the extended authority to pass any law or
ordinance that the city should' deem adVisable not in conflict with
the laws of the United States or of this state. There can be no doubt
of one th.ing-that the merits of this case are with the plaintiff. The
city has had and retains value received. The defense has pleaded
the statute of limitations to such of the coupons as were' past due
four years before the institution of this suit, and to this extent the de-
fense is sustained. And it seems to me that there is another view of
this case that must be fatal to the defense. It is this: the defendant
has and still holds for its use the engine purchased with these iden-
tical bonds, makes no complaint with its not being all
,that could be desired, and I think mnst be held estopped from deny-
ing plaintiff's right to recover. .
Judgment for plaintiff for the amount due upon the bonds sued

upon, and upon such of the interest coupons as were not barred at
the date of filing this suit, together with costs of suit•

._---_._-----------------
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ALLISON, Ex'x, etc., v. CHAPMAN.
(Circuit Court, D. New Jersey. January 20. 1884.)

ACTION UPON JUDGMENT OBTAINED BY FRAUD IN ANOTHER STATE.
In an action of debt in one state upon a judgment obtained in another, a plea

that the,judgment was obtained by fraud is no defense. To avail himself of
such a defense, the judgment debtor must invoke the aid of the COlll't upon its
equity side.

In Debt.
J. Henry Stone, for plaintiff.
A. Q. Kea,sbey, for dofendant.
NIXON, J. This is an action of debt upon a judgment obtained in

the circuit court of the United States for the district of West Virginia.
The first plea is that the alleged judgment was obtained by fraud and
covin. The plaintiff moves to strike out the same. The question is
whether such a plea is allowed as a common-law defense to an action
brought upon a judgment from another state. There is undoubtedly
a conflict of authority and much confusion existing on the subject.
arising partly from the failure of courts to observe the precise nature
and character of such judgments, and partly from the legislation of
some of the states, allowing equitable pleas in suits at law. The
courts of civilized nations generally make distinction between foreign
and domestic judgments, holding a record of the former to be only
prima facie evidence, and a record of the latter conclusive evi-
dence. The provision of the constitution of the United States,
(article 4. § 1,) that full faith and credit shall be given in each state
to the public acts, records, and judicial proceedings of every other
state, and that the congress may prescribe the manner in which they
shall be proved, and the effect thereof, places the judgment of the
different states upon a peculiar footing. They are neither foreign nor
domestic judgments, although partaking more of the qualities of the
latter than the former.
The attention of the supreme court was early called to the effect

which the above-stated provisions of the constitution of the United
States, supplemented by the act of congress of May 26, 1790, (1 St.
at Large, 122,) had upon judgments obtained in other states. Itwas
claimed in Mills v. Duryee, 7 Oranch, 481, that they should be treated
as foreign judgments, and that nil debet was a good plea in a suit
upon such a judgment. But the court denied the validity of the plea,
alleging that it rendered the above clause of the constitution unim-
portant and illusory; that the record of the judgment dulyauthenti-
cated was conclusive upon the parties; and that nul tiel record was the
only proper plea. The counsel for the defendant in his brief justified
his plea by the authority of the case of Bank of Australasia v. Nias,
16 Q. B. 717, where it was held that a plea that the judgment on
which the suit was brought was obtained by fraud, would be good;


