
POLLOK V. LoceRREIH.

POLLOK and others v. LOUCHHEIM and others.

(Circuvt court, N. D. IZlinois. November 21, 1883.)

i6lS

JURISDfCTION OF CIRCUIT COURT-RIGHT OF REMOVAL-SEPARATE OONTROVERSY.
One of several attaching creditors joined the others as defendants in a suit

to set aside certain judgments obtained against the debtor by confession. Held,
that they were necessary parties to the controYersy between the plaintiff and
his debtor; and that, as they were citizens of the same state with the debtor,
the cause could not be removed to the United States court.

In Equity.
Flower, Remy ct ttregory, tor complamants.
Mr. Shehan and L. Schissler, for defendants.
DRUMMOND, J. On the twenty-seventh day of September last Louoh-

heim was a merchant, engaged in business in Galena, in this state,
and about that time three several judgments were rendered by con-
fession in the oircuit court of Jo Daviess county against him, in favor
of different parties, amounting altogether to a little more than $15,-
000, upon which executions issued and were levied by the sheriff
upon a stock of goods in his possession. Shortly after this had taken
place various creditors of Louchheim, including these plaintiffs, sued
out attachments from the same court, which were also levied upon
the same property by the sheriff, and thereupon the plaintiffs nled a
bill in the same oourt against Louchheim, the sheriff, and the various
creditors who had sued out the attachments. The bill alleged an in-
debtedness to them on the part of Louchheim, for which their attach-
ment had issued, and declared that the judgments confessed by
Louchheim were in whole or in part fraudulent as against the plain-
tiffs, and asked that a receiver should be appointed and the property
sold, and the proceeds distributed in aocordance with the equities of
the parties. The plaintiffs in the bill were and are oitizens of Wis-
cOllsin, the defendants are all citizens of Illinois except two, who are
alleged to be oitizens of New York. The bill was filed on the six-
teenth of October, and an injunction issued in conformity with a
prayer to that effect contained in the bill. On the twenty-fifth of
Octoher last the plaintiffs made application, under the act of 1875,
for the removal of the oase from the circuit court of J 0 Daviess county
to this court, which application, it is admitted, was refused by the
court, and the plaintiffs now ask leave of this court to file a transcript
and docket the case, on the ground that it was properly removable
from the state court.
'I'he principal objection made to this application is that the at-

taching creditors, who have been made defendants, are only nominal
defendants, but are really plaintiffs, when they come to be arranged
according to the principle laid down by the supreme oourt in The Re-
moval Oases, 100 U. S. 457, on opposite sides of what is the real con-
troversy in this case, without regard to the position they occupy in
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the pleading as plaintiffs or defendantsj and it is insisted that when
80 arranged the interests of the attaching creditors and of the plain-
tiffs in this bill are identical, and that, as some of them are citizens
of the same state as the plaintiffs in the suits, upon which judgments
by confession were entered, but who are defendants to this bill, con-
sequently this court has no jurisdiction of the case. It is manifest,
if this court takes jurisdiction of the suit, all the attachment suits
brought by the various parties against Louchheim must necessarily
come into this court for adjudication if the purpose .of the bill is to
be accomplished. The bill is not filed simply to remove the obsta-
cles in the way of the prosecution of the attachment suits and the
collection of judgments, which may be obtained therein, caused by
the other judgments heretofore mentioned, rendered upon confession,
but to take possession and dispose of all the property covered by the
various executions and attachments already referred to. It is impor-
tant, therefore, to ascertain whether this position of the defendants is
well taken. The only allegation in the pleadings bearing upon this
part of the case, and which is contained in the bill, is "that as to
whether the respeotive sums for which said attachments issued are
l1etually owing by the said Abram J. Louchheim to the above-men-
tioned firms, or as to whether the same, or any part thereof is now
past due, your orators have no information, and make them defend-
ants hereto for th.e purpose of determining such facts and of ascer-
taining whether or not they have liens prior to or equal with the lien
of the attachment issued in favor 0f your orator, and for the purpose
of determining and settling in this suit their respective rights and
interests j" and in the prayer for relief, the bill requests "that the
attachment creditors hereinbefore named, and each of them, be re-
quired to estQ,blish and show what, if anything, is due to them upon
their claims against the said .Abram J. LOllchheim, and thena-
ture and extent of their respective liens, if any they have." It is
manifest, therefore, that in order to accomplish the object of the bill
it was indispensable that the attachment creditors should be made
parties; and the real question is whether, as the .record now stands,
they are really plaintiffs or defendants. It may be assumed from the
allegations of the bill, if the judgments entered by confession are held
to be valid, there will be litt1e or nothing left for the attaching cred-
itors, including the plaintiffs to tpis bill. It is not stated that the
bill is filed as well for the benefit the plaintiffs named therein as
of. the other attachingcreditots, uor is it. stated that any application
was made to the latter to join these plaintiffs ip the prosecution of
the present billj and so far as it.JIlow appears, if the plaintiffs shall
prove the allegations of their bill and get rid in whole or in part of
the judgments entered by confesflion, the resolt would operate for the
benefit of the attaching creditors as. well as of the plaintiffs to the
bill, unless some special equity should be obtained by the plaintiffs,
from the fact that they alone of the creditors have proceeded in chan-
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cery for the purpose of removing the claims ml\-de'under the judg.
ments rendered by confession. It will be observed that the bill does
hot really make any controversy between these plaintiffs and the at-
taching creditors. It does not 4eny that the debts on which the at-
tachments were issued were bona fide and properly enforceable at law.
The bill simply alleges that the plaintiffs had no information as to
whether the debts are owing or past due, and states that they are
made parties for the purpose of ascertaining these facts; neither does
it allege any priority of lien on the part of the plaintiffs over the at-
taching creditors, but says one of the objects of making them par-
ties is to ascertain whether their liens are prior or equal to that of
the plaintiffs. I think the case would have appeared much stronger
in favor of the jurisdiction of this court if it had been stated that ap-
plication had been made to these attaching creditors and they had
declined to take part in these equitable proceedings instituted by the
plaintiffs. It may be that they will insist, as for aught that I can
see they may have the right to do, that they shall be made parties with
tha plaintiffs in the prosecution of this bill in equity, sharing with
them in the labor and expense of the litigation. They would then
be co-plaintiffs, and some of them would be citizens of Illinois, and
therefore, citizens of the same state as some of the defendants.
As has been already stated, the allegations of the bill seem to re-

quire the settlement of any controversies which may exist between
.the a,ttaohing creditors and Lonchheim. It desires the court to de-
termine the amonnt of the debts, wheth.er due, and the nature of the
lien against the property. The substantial result of this is to decide
all controversies between the attaching creditors and the principal

There are here, therefore, nine suits at law between plain-
tiffs, all of whom, except the plaintiffs in this bill, are citizens of Illi.
nois,against,a defendant who is also a citizen of Illinois. The plain-
tiffs in this, bill allege that they do not know what are the facts as to
these claims; but the parties to those attachment suits do know, and
have· the right to insist, that they should be ascertained, if contro-
verted, by a jury, because they are suits at law; and can the plain-
tiffs in this case deprive them of that right by filing this bill? As
the case now stands, therefore, I cannot say that it clearly appears
that the right of removal exists, but as the litigation has only just
commenced, and this cause is not ready for trial, it may be that be-
fore the plaintiffs shall have lost the right to remove the csse its
status may change so as to present the question in a. different phase.
On the record now there seems to be no substantial controversy

between the plaintiffs a:Qd the attaching creditors, and for aught that
appears. the latter may have been made parties simply for the pur'
pose ofgiving jurisdiction to this court, as it seems olear that if the
plaintiffs shall obtain a decree upon their bill it will inure as well to
the benefit of the attaching creditors as to the· plaintiffs.
It should. be stated that the frame of the bill and the question of
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removal are to be applied to the first clause of the second sectIon of
the act of 1875, and not to the second clause, where there is a con-
troversy existing between some of the parties, citizens of different
states, which can be fully determined, as between them, irrespective of
other parties and other controversies in the case.

FLAGLER ENGRAVING MACHINE Co. 'V. and others. ('two
Cases. )

(Ci1'cuit Oourt, D. Massachusetts. February 21, 1884.

1. JOINT STOCK COMPANy-FRAUD OF DIRECTORs-By WHOM SUIT TO BE BROUGHT.
Where the organizers of a joint stock company put in as a part of the capi-

tal stock certain patent rights, and by fraudulent puffing induced others to pur.
chaSe the stock at factitious rates, held, that whether the purchasers could set
aside the sales or not, they were not entitled to gain control of the company
and pursue their remedy against the fraudulent directors in the corporate name.

2. MAsTER'S FINDIl'G AFFIRMED.

In Equity.
Ball, Storey for complainant.
N. B. Bryant and J. M. Baker, for defendants.
LOWELL, J. These suits in equity come up upon the report of Mr.

Merwin, as special master. Both are brought by the Flagler En-
graving Machin,e Company, a. corporation under the laws
of Connecticut, but having its business in Boston, against the same
defendants. In the second, and more important, case, the company
complain that the defendants, Flagler, Bartlett, and Chaffee, in Jan-
uary, 1880, conspired together to form, and did form, the plaintiff
corporation, with a capital of $300,000, divided into 3,000 shares
of the par value of $100 each, and put into the company as its cap-
ital stock certain rights and interests under letters patent of the
United States, numbered 174,715, and 191,821, of inconsiderable
value, very much less than $300,000; that of the 3,000 shares,
Flagler received 1,425, and each of the other defendants 663; that
the defendants were duly elected directors of the company, and that
Flagler was elected president, Bartlett secretary, and Chaffee treas-
urer; that afterwards the defendants voted to authorize Flagler, as
president, to convey to A.S. Sullivan, of New York, as trustee for a
corporation called the New York & London Metal, Wood & Stone
Working Company, all the patent rights and interests of the com-
,lainants, and that they were conveyed accordingly, so that the com-
plainants eannot tender the reapondents a reconveyance of those
rights and interests; that the complainants are not bound by the
fraudulent acts of the defendants, and are unwilling to accept the
patent rights in payment for the shares of capital stockis8ued to the


