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which other property is valued for taxation by the county, and is
more likely to be above than below the real value. It is manifest
that the rolling stock and other personal property which were assessed
for taxes against complainants did not belong to complainants, but
to their lessees, and therefore complainants should not be taxed on
its account.
The next question raised by complainants is that the act of the

general assembly of Tennessee of 1879. p. 282. authorized a county
tax of not exceeding 30 cents on the hundred dollars. but that the
county court of Roane county. after levying a tax of 30 cents. levied
a special tax of 10 cents additional. It is insisted that this special
tax of 10 cents is void. This tax was levied, it is said, to repair
county buildings. CompJainants' position is sustained by the case of
Railroad v. Franklin Co. 5 Lea. 711, and Railroad v. Marion Co. 7 Lea,
664. Special authority must be shown to have .been conferred by
lawon the county court to levy this special tax before it
impose it. The repair of the county buildings is an ordinary county
purpose. and the limit of taxation for snch purposes was 30 cents. A
school tax of 25 cents on the hundred dollars was levied for 1880.
The foregoing case of Railroad v. Franklin Co. decided that a tax of 20
cents on the hundred dollars was the limit of the school tax which the
legislature authorized counties'to impose for the year 1880. There-
fore. to the extent of five. cents upon the hundred dollars, tbe school
tax levied by the county of Roane was illegal. The collection of the
special tax aforesaid, and of the excess of the school tax herein men·
tioned. will be enjoined as against complainants. The sums paid by
complainants as taxes for the years 1880 and 1881 will be credited on
the amounts due from them for the respective years. as ascertained
and declared by the decree in this case as herein directed. Interest
will be charged upon the balance due from complainants from the
date of the filing of the bill in this cause. The costs of the cause will
be paid by respondent. No account need be taken, as the amounts
due under the decree can be readily arrived at by a simple calcula-
tion.

PHILADELPHIA & R. R. CO. V. POLLOOX.1

(JO'llJrt. E. D. Pennsylvania. February 11.1884.)

INTERNAL REVIIlNUE-SEOTION 19, AOT OF FEBRUARY 8, 1875, (188'1'. 811,,-NoTES
USED FOR (JIROULATION--PROMrSSORY NOTE8-WAGES CERTIFIOATES.
The nineteenth section of the act of Feburary 8, 1875, (18 8t. 811,1 providing
that" every association, other than national bank associations, and every cor-
poration, '" '" '" shall pay a. tax of ten per centum on the amount of theiJ
own notes u86d!or circulation and paid out by them," does not apply to certili·

1Reported by Albert B. Guilbert, Esq., of tbe Philadelphia bar.
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cates of indebtedness bearing interest and' to bearer alL aeertairl ,d1J.Y
therein named, issued in denominations of five and ten dollars each, and paid
out by a railroad company to its employesforwf\ges, and providing that
would be received by the company at or before maturity for any debts due the
company. These notes or hl}vingbeen only to the employes
of the company on account of wages, and when paId, by the companyhaving
been canceled and not reiesued, were not" used: for circulation," and that
they were used afterwards by those to whom they were issued to discharge.their
debts to others or to purchase themselves, does not affect the
character imposed upon them by thecom'panY.

Hearing on Bill, Answer, and Proofs.
This was a bill to enjobi Pollock, collector of internal revenue, and

his deputy from prooeeding to enforoe payment of a tax levied. under
the nineteenth section of the aot 'of c(nigress of February 8, 1875,
(18 St. 311,) providing "that every person, firm, assooiation, oth,er
than national bank associations, and every corporation, state bank,
or state banking association, shall pay a tax of ten per centum on the
amount of their own notesu8ed fqrcirculationand paid out by them."
From the pleading and evidence it appeared that the Philadelphia &
Reading Railroad Company' to its employes for wages in the
years 1878 and 1879 certain instru1J?ents, in the following form: "

"THE PHILADELPli:IA & READING RAILROAD COMPANY.
"No. --. Wages OertijlrJate.

"PmLADELPmA, December -, 1878.
"The Philadelphia & Reading Railroad Company promises to pay to the

bearer hereof the sum of --:.... dollars, on the --- day of --, 1879,
with interest from date, without defalcation. for value received. This note
is issued for wages due by the Philadelphia & Reading Railroad Company.•
and will be received eithE.'r before or at. its maturity for the amounts due
thereon in payment of freight and toll bills of the Philadelphia & Reading
Railroad Cqmpariy. for coal bills of the Philadelphia &Reading Coal & Hon
Company, or auy other debts due to either of the said companies.

"F. B. GOWEN, President.'
"S BRADFORD, Treasurer."

These certifioates were prmted on tinted paper, embellished with a
vignette, and were somewhat narrower and longer in size t,han na-
tional bank notes. For convenience they were made in denomina-
tions. of five and ten dollars each, and were issued to an amount of
about $4,800,000. They were paid only to the employes of the com·
pany for wages, and when returned to the company, before maturity,
in payment of freights or tolls, and when paid by the company at
maturity, were ,oanceled and not reisslled. , There was evidence tha,t
in many cases these notes had been used, by the persons to whom
they had been issued, in payment for goods purohased from store-
keepers and dealers, ltndthatwholesaledealets h!J,d reoeivedthein in
payment of accou,nts, du,e by sUGh sto.re-keepers, ,and tbatthey had
been largely dealt in by stock brokers. There was also evidence that
they had never been treated as circulation iIi the localities in which
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they were thus used, and that they could not be mistaken for bank
notes. .
Jamea E. Gowen, for complainants.
The certificates are simply interest-bearing promissory not.es, pay-

able at a certain time, issued for existing dehts, and were never in-
tended or. used as "circulation." The eXtent of the issue is of no im-
portance. The denominations used were to facilitate the payment
of thousands of officers and employes, whose salaries were largely in
arrear. They were issued only to employes for actual debts, and
when returned to the company before or after maturity were can·
celed and not reissued. . Had the purpose been to use them as cir-
culation they would have been reissued, and in such case a tax could
have been claimed only on the average monthly amount in circula-
tion. They were dealt in by brokers and others as any other secu-
rity, and their credit was fixed by their quotable value at the stock
exchange. They resemble warrants issued by municipalities. The
distinction between notes issued in payment of existing debts and
notes issued for circulation has always been recognized. Craig v.
Missouri, 4 Pet. 410; Atty. Gen. v. Ins. Co. 9 Paige, Ch. 470; Dively
v. City of Cedar 27 Iowa, 227; Mullarky v.Townof Cedar
Falls, 19 Iowa, 24. ObligEl.tions which cirCUlate as money are paya-
ble on demand. 14 Abb.Pr. 275 ; Morse, Banks, 458. The ques-
tion, however, is concluded by U. S.v. Wilson, 106 U. S. 620, [So C.
2 Sup. Ct. Rep. 85,j which was a much stronger case for the gov-
ernment than the present. The committee on ways and means of
the house of representatives, .and the committee on finance of the
senate, at Washington, have both reported that these certificates are
not taxable as circulation under the act of 1875..
1. K. Valentine, U. S. Dist. Atty., for respondents.
These notes are within the prohibition of the act. Thomas v.

Richmond, 19 Wall. 353. The name given these notes by the com-
pany is not essential. Their nature is to be determined by the in-
struments themselves, their character and purpose. The agreement
to receive them for debts due the company is calculated to facilitate
their circulation. In fact tlley did circulate. .It is no auswer to say
they were not reissued; Bank of England notes are not reissued.
These are in all respectacurrent notes used for circulation, and tax-
able as such. Webst. Dint. "Note;" Morse, Banks, 438; Craig V.
Missouri, 4 Pet. 410; Briscoe V. Bank of Kentucky, 11 Pet. 257. The
law is so settled in Pennsylvania.. Hazleton Ooal 00. v. Megargel, 4
Barr, 394. Also in New York.. Ins. Co.v. Cadwell, 3 Wend. 302;
Leavitt V. Yatta, 4 Edw. Cb. 134. U. 8. V. Wilson,8upra y arose under
a different act, and in that case the notes had been issued by the re-
ceiver under a decree of a court and were sold by tbecompany.
MoKENNAN, J. We are·ofopinionthat..!this· case is ruled by U. S.

v. Wilson, 106 U. S. 620, [2 Sup. Ct. Rep. 85.] In that case it
was sought to subject to taxation certificates of indebtednessis8ued
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by a railroad company, and by a receiver appointed to take charge of
it, as notes or obligations, within the meaning of section 34:08 of the
Revised Statutes, "calculated, or intended to circulate, or to be used
as money," and the court held that they were not "circulation" and
so not taxable. The tax claimed in this case was imposed under
the nineteenth section of the act of congress of l!'ebruary 8, 1875,
which provides "that every person, firm, association other than na-
tional bank associations, and every corporation, state bank, or state
banking association shaH pay a tax of ten per contum on the
amount of their own notes used for circulation and paid out by
them." The notes issued by the complainants here were in the form
of promises to pay to bearer a round sum at a future day, with inter-
est, and were upon their face stated to be for wages due by the
Philadelphia & Reading Railroad Company, and were receivable
before or at maturity in payment of freight and toll bills of the
Philadelphia & Reading Railroad Company and for coal bills of the
Philadelphia & Reading Coal & Iron Company, or any other debts
due to either of said companies. These notes were only issued to
the employes of the railroad oompany on account of wages due them,
and when paid by the company were oanoeled and not reissued.
They were not, therefore, "used for circulation" by the company,
but only as e"ridences of the company's indebtedness to its employes
for wages; That they were used afterwards by those to whom they
were issued to discharge their debts to others, or to purchase sub-
sistenoe for themselves, is, in our judgment, indeoisive in determin-
ing the charaoter of these instruments, because that is to be imposed
upon them by the company by using them as circulation, and paying
them out as such. This. as already stated. was not" done. What
is there, then, to put them in the oategory of "circulation?" This
is olaimed to result from the form in whioh they were issued. But
this is fully answered by the supreme oourt in U. S. v. Wilson. In
every essential particular the oertificates issued there and those
in question here are remarkably alike. The former were certifi-
cates of indebtedness, good for round sums. payable to bearer .at
a future day, with interest, and oIle·fourth of their face value was
reoeivable before maturity for freight and debts due the oompany,
and were paid out again at their face value, with interest. Under
these ciroumstanoes the supreme court held that it was not satis-
fied that these certificates "were caloulated or intended to oiroulate
or be used as money." Now, in view of this decision, we cannot
hold that certificates of similar form, used by the railroad company,
not for ciroulation, but as evidenoe of wages due to its employes, are
within the soope and meaning of the act of congress, and so subject
to the tax imposed by it.
The first prayer of. the bill must therefore be granted.

BUTLER, J., conourred.
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'MUSKEGON NAT. BANK II. NORTHWESTERN MUT. LIFE INS. Co.·

(CirCUit CO'IJ4't, B. D. NMD York. February 9. 1884.)

NEW TRIAL-VERDICT AGAINST EvIDENCE.
A verdict will not be set aside merely because the court Is of the opInion that

a contrary verdict should have been rendered. nnle.it .Ii clearly and palpab1l
against evidence.

Motion for New Trial.
John E. Parsons, for plaintiff.
Edward Salm.on, for defendant.
SHIPMAN, J. This is a motion by the defendant for a new trial ot

an action upon a policy of life insurance, upon the ground that the
verdict for the plaintiff was against the weight of the evidence. The
defendant relied upon alleged false representations in the application
in regard to the insured's habits of temperance and upon a breach of
his promissory warranty against intemperance. I am not dissatisfied
with the finding of the jury in l'egard to the alleged false representa-
tions in the application. When the application was made, the in-
sured had been confessedly of temperate habits for over nine months,
and had thus shown himself capable pf self-control. I differ from
the jury in regard to his habits after the policy was issued, because· I
am of opinion from the evidence that his habit of "spreeing," or in-
dulging in occasional debauches, became more confirmed, frequent,
and certain until his bondage to intemperance was established; and
that the excessive use of liquor impaired his health and shortened his
life. The uncontradicted facts that in April, 1881, while he was re-
covering from a spree, he employed a colored attendant for a fort-
night to accompany him everywhere and guard him against the use
of liquor, and that, notwithstanding, he occasionally becll.;me drunk,
are strong proof to my mind that he had. reached a point where he
was conscious that he was powerless to withstand his periodical thirst
for liquor. But, in the intervals between his sprees, it is plain that
he was active, prompt, and energetic, and that he did not have the
appearance of an intemperate man, and, from the fact that there was
no indication of liquor about his person, I think that he did not drink
during these intervals. The jury found that the insured was noli
.. habitually intemperate, or 80 far intemperate as to impair health,"
apparently from the fa.ot that his excessive use of liquor was occa-
sional, and that he was abstinent during the periods whioh intervened
between his attacks of intemperance. I can see that there was enough
evidence in favor of the health and apparent temperance of Comstock,
when he was engaged in 1;lusiness, to induce an honest belief that he
had not yielded to intemperate habits, and that, therefore, the ao-
oounts whioh were given by personB-.}fho had seen when he was
intoxicated were exaggerated. The testimony of Messrs. Ba.rrow, Par-

IAfIlrmed. See 7 Sup. ct. Rep. 1221.


