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Doty and another ». JEwWETT and others.

Cireuit Court, N, D, New York. February 16, 1884.)

1. JurispicTioN oF CIRcUIT CoURTS—REVIEW oF PROCEEDINGS IN DisTrICT COURT
~WAIVER OF JURY.

The circuit courts of the United States have no jurisdiction to review any
question raised by a bill of exceptions in an action at law in a district court,
where the facts have been found without the aid of a jury, since there is no
warrant in the statutes for the waiver of a jury in the district courts.

2. BAME—APPEAL—BILL IN EQUITY—ACTION AT LAW—WRIT oF ERROR.
Proceedings in equity in the district courts can be reviewed in the circuit
courts only upon appeal, and not upon writ of error. If a writ of error is
taken, the court of review can only treat the case as an action at law.

3. BAME—LIMITED BY BTATUTE.
The circuit court has no jurisdiction to revise judgments of the district court
in any other way than the statutes prescribe; and no agreement of the parties
can give it such authority.

At Law. :

Thomas Corlett, for plaintifis in error,

Ruger, Jenney, Marshall & Brooks, for defendants in error.

Brarorrorp, Justice. This is an action brought in the district
court of the United States for the Northern district of New York, by
the plaintiffs in error against the defendants in error. The first plead-
ings of the plaintiffs calls itself a complaint and is sworn to as a'com-
plaint. It sets forth the copartnership of Albert Jewett and William
Johnson, as Jewett & Johnson; an indebtedness of the firm to the
Pheenix Mills, a corporation, of $6,208.51, for goods sold and moneys
advanced; the adjudication of the corporation as a bankrupt; the
appointment of the plaintiffs and said Johnson as its assignees; an
assignment to them; the death of Johnson; the insolvency of Jewett;
the want of copartnership assets of Jewett & Johnson to pay any part
of said debt; the absence of any other remedy for the plaintiffs to
collect the debt, except against the estate of Johnson; the granting
of letters of administration on his estate to the defendants Angeline
C. Johnson and Stephen B. Johnson; the non-payment of any of the
debt; and its existence as a debt against the estate of Johnson, en-
forceable by the plaintiffs. The prayer is for judgment against Jew-
ett, surviving partner, and against the other defendants as admin-
istratrix and administrator, for $6,208.51, with interest. Jewett put
in a separate answer containing three distinet defenses, to which the
plaintiff put in a replication, which treated the answer as consisting
of three pleas, and itself contained two separate pleadings, each of
which concluded to the country. The other defendants put in a
separate answer containing five separate defenses, to which the plain-
tiffs put in a replication, which treated the answer as consisting of
five pleas, and itself contained five separate pleadings, each of which
concluded to the country. Each of the replications speaks of the
plaintiffs’ initial pleading as a “declaration.’
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The case is before this court on a writ of error. The record shows
that the action was tried by consent, in the distriet eourt, before that
court held by the district judge, without & jury; that a jury was duly
waived by the parties; that the judge heard evidence, both parties
appearing; that he made certain decisions to which the plaintiffs ex-
cepted; and that he dismissed thé complaint on the ground of a bar
by a statute of limitations. A bill of exceptions was signed, and a
judgment was entered dismissing the complaint on the merits, and
awarding costs to the defendants. The plaintiffs brought a writ of er-
ror. No other questions.are sought to be reviewed, except those arising
on the bill of exceptions. It was held by this court, in Town of Lyons
v. Lyons Nat. Bank, 19 Blatchf. C, C. 279,! that no question arising
on a bill of exceptions could be considered by this court on a writ of
error to the district court, in an action at law, where the facts were
found by the district court without a jury. The question was there
fully examined, and the following authorities were cited and reviewed :
Guild v. Frontin, 18 How. 135; Suydam v. Williamson, 20 How. 432;
Kelsey v. Forsyth, 21 How. 85; Campbell v. Boyreau, I1d. 223; U. 8.
v. 15 Hogsheads, 5 Blatchf. C. C. 106 ; Blair v. Allen, 8 Dill. 101 ; Wear
v. Mayer, 2 McCrary, 172; [S. C. 6 Fep. Bee. 658.] It was held
that the question is one of the power and authority of the court, and
is not such a question of practice, or such a form or mode of proceed-
ing, as is embraced in section 914 of the Revised Statutes, which
adopts for the circnit and district eourts of the United States, in suits
at law, the practice of the state courts; and that there is nothing in
section 914 which extends or affects the power of this court, as it be-
fore existed, on a writ of error to the district court. The want of
power congists in this: that section 566 of the Revised Statutes re-
quires that issues of fact, in actions at law in the district courts, shall
be tried by a jury, and there is no statutory provision for the waiver
of a trial by jury in such actions, and no spucial statutory power
conferred on this court to consider. any question raised by a bﬂl of
exceptions in such an action not tried by a jury.

It is urged for the pla.mtlifs in error that in regard to the repre-
sentatives of Johnson the suit is in the nature of a suif in equity, as
the complaint alleges the insolvency of Jewett. The answer to this
is that the plaintiffs, by their pleadings, have treated the action
thronghout as a suit at law. By section 4979 of the Revised Stat-
utes jurisdietion is given to the distriet courts of suits at law and in
equity brought by an assignee in bankruptcy against any person
claiming an adverse interest touching any property or rights of the
bankrupt transferable to or vested in the assignee. Under the rul-
ings of the supreme court in Jenkins v. International Bank, 106 U,
8. 571, [8. C. 2 Sup. Ct. Rep. 1,] the present suit is sither a suit
at law or a suit in equity, within the provisions of section 4979. If
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a suit in equity, it would be commenced by bill, and the proceedings
would be in conformity to the rules of equity practwe established by
the supreme court, as required by general order No. 83 in bankruptcy.
This has not been done. The plaintiffs, in their replication, call
their own first pleading a declaration, and the defendants’ pleading
pleas, and their rephcatlon consists of five pleadings; each of which
concludes thus: “and this the said plaintiffs pray may be inquired of
by the country,” etc. Moreover, they waived a trial by jury, and they
made a bill of exceptions, and they sued out a writ of error, all
badges of a suit at law, and not of a suit in equity. By section 4980 -
of the Revised Statutes it is provided that “appeals may be taken
from the district to the eircuit courts in all cases in equity, and writs
of error from the eircuit courts to the distriets courts may be allowed
in cases at law arising under or authorized by this title.” The fact of
the taking of a writ of error establishes that this is a case at law, so
far as this court is concerned. If it were a case in equity, a review
by this court would have to be by appeal, in order to gwe this court
Jurlsdlctmn :

It is urged that the trlal 'by the court took place a8 it would have
done in an equity suit; and that, as the case is one reviewable in one
or the other of the two modes, the objection to the mode may be
waived by the other side, and such waiver has taken place in this
case. - Some authorities under the state practice in New York are
referred to. - But the question is one of Jurlsdlctlon The agreement
of parties eannot authorize this court to revise a judgment of:the
district court in any other mode of proceeding than that which the
law prescribes, nor can the laws or practice of a state, in regard to
the proceedings of its own courts, authorize this:court or the district
court to depart from the modes of proceeding and rules prescribed
by the acts of congress. Kelsey v. Forsyth, 21 How. 85, 88; Mer-
rill v. Petty, 16 Wall. 338, 847; U. 8. v. Emholt, 105 U. 8. 414 416.

As the distriet court had jurisdiction of the subject- matter and of
the partles and as there is no error in the record, and as nothing
found in the bill of exceptions can be considered, the judgment must
be presumed to be right, and must be affirmed, with costs. Campbell
v. Boyreau, 21 How. 223, 227; Town of Lyons v. Lyons Nat. Bank,
19 Blatehf. C. C. 279, 289 [S. C. 8 Fep. Rep. 869.]
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MARTIN v. Barpwin and others.
‘Oireuit Court, D, California.” February 4, 1884.)

JURISDICTION OF FEDERAL CoURT—PENDENOY OF CAUSE IN STATE COURT.
Pending a suit in a state court for the partition of land, a court of the United
States having concurrent jurisdietion may refuse to entertain a suit between
the same parties or their successors by purchase, pendente lite, when the issues
and interests involved in the two cayes are the same,

The facts'are stated in the opinion.

W. S. Woods, for complainant.

Latiner & Morrow, for defendants. v

SAWYER, J., (orally.) This is a suit for partition of a ranch, Can-

ilo Martin bringing the suit against Baldwin and Garvey for parti-
tion, alleging that he owns a certain portion, and that Baldwin and
Garvey own the remaining portions. The plea sets up that W. and
F. W. Temple commenced suit in the distriet court for the distriet of
Los Angeles county, against Baldwin, one of the defendants in this
suit, and several other defendants named, being the other owners at
the time, for a partition of this same ranch; that said suit is still
pending in the superior court for the county of Los Angeles; that it
embraces the identical object and subject-matter involved in this suit;
that since the commencement of that suif, the plaintiff in this pro-
ceeding, Camilo Martin, has purchased the interest of the Temples,
and now owns the same interest that the Temples did; that Garvey
has purchased the interest of some of the other defendants in the suit ;
and that Camilo Martin, the complainant in this suit, and Baldwin
have also purchased the remaining interest of the other defendants
in the suit, so that now Martin, Garvey, and Baldwin are owners of
the entire ranch; that though there are other parfies to the former
suit for partition, yet the parties to the present suit have succeeded
to their interests, pendente lite, and are now the only parties in inter-
est; that the same inferests are now involved, the parties to this suit
having purchased in subsequently to the bringing of the former suit
and the filing of notice lis pendens, and are, therefore, in privity with
those other parties; that this suit involves precisely the same ques-
tions that the former suit does; and that the:judgment or the decree
in the former suit would be binding upon all the world, Section
1908 of the Code of Civil Procedure says:

“The effect of a judgment or final order in an action or special proceeding
before a court or judge of this state, or of the United States, having jurisdic-
tion to pronounce the judgment or order, is as follows: * * * (2) In
other cases, the judgment or order is, in respect to the matter directly ad-
judged eonclusive between the parties and their successors in interest by
title, subsequent to the commencement of the action or special proceeding, lit-
igating for the same thing, under the same title, and in the same capacity.”

Precisely the same relief is to be had in one suit as in the other,
and the judgment in the first suit would be binding upon all the par-




