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due when the suit was commenced. This is the real difficulty with
the plaintiff's case. It is not that there is a mere irregularity that
may be cured by amendment or by a general appearance. The sum-
mons and aftachment proceedings were regular in form, but the
plaintiff had no cause of action, although he held the defendants’ con-
tract not due, and of which thers had been no breach. A cause of
action arises on a contract not from the date, but from the time of
the breach. By common and universal law no action can be main-
tained until the contract is broken. By the laws of Wisconsin an
action may be maintained so soon as the contract is delivered, and
before any breach, but only upon certain precedent conditions, which
were not observed in this case.

The action when begun was liable to the plea in abatement, which
was afterwards put in, that the debt was not due, and the service of
the new undertaking was not the commencement of another suit,
and could not debar the defendant from his plea.- The plaintiff, if
he wished to avail himself of this extraordinary statute, should have
begun his suit anew, and complied in all respects with its conditions.
Nor was the defect waived by a general appearance. The caseis in
no way likened to that of a merely irregular or defective service,
where the party defendant, in order to take advantage of the irregu-
larity, must appear specially and move to vacate, and where a general
appearance will be a waiver. Here the summons, attachment, and
service are perfectly regular in form, and the affidavit for the attach-
ment gives no clue to the fact that the debt is not due, but, on the
contrary, states that it is due upon express contract. The real diffi-
culty is that the plaintiff has begun his action prematurely; in other
words, that he had no cause of actlon at the time of the commence-
ment of the suit.

The course taken by the defendant was the proper courge—to ap-
pear in the action and set up the facts by plea in abatement. - I
think his plea a good one, and the motion for ]udgment thereon is
denied.
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1. NEGOTIABLE PAPER—QUALIFIED INDORSEMENT—NOTICE, . -
’ An indorsement upon negotiable paper ** For collection; pay to the order of
A. B.,” is notice to all purchasers that the indorser is entltled to the proceeds
2. MONEY Hap AND RECEIVED—PRIORITY.
An action for money had and received lies against anvone who has money in
his hands which he is not entltled to hold as against the plamtlﬂ and want of
priority between the parties is no obstacle to the actlon )

At Law.
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Francis Schell, for plaintiff.

Marsh, Wilson & Wallis, for defendant.

Wartacg, J.  The plaintiff sues to recover the amount of certain
checks of which it was the. holder and owner, and which came to the
defendant’s hands and were collected by its sub-agent under the fol-
lowing circumstances: The plaintiff sent the checks to the Mechanies’
National Bank of Newark, for collection, with the qualified indorse-
ment, “For collection; pay to the order of O. L. Baldwin, cashier,”
Baldwin being the cashier of that bank. The Mechanics’ National
Bank of Newark sent the checks for collection to the defendant, pursa-
ant to an existing arrangement between them by which each sent to the
other commercial paper for collection, it being understood that the pro-
ceeds were not to be specifically returned, but were to be credited to
the sending bank by the receiving bank, and enter into the general
account between them, consisting of such collections and other items
of account, and offset any indebtedness of the sending bank to the
receiving bank. After the defendant received the checks in question,
the Mechanics’ National Bank of Newark became insolvent, and sus-
pended payment, being indebted to the.defendant under the state of
the accounts between them in a considerable sum.

Upon these facts it is clear that the relations between the de-
fendant and the Newark bank in respect to paper received by the
former from the latter for collection were those of debtor and
creditor, and not merely of agent and prineipal, (Morse, Banks, 52;)
and the defendant, having received the paper with the right to ap-
propriate its proceeds upon general account as & credit to offset
or apply upon any indebtedness existing or to accrue from the New-
ark bank growing out of the transactions between the fwo banks,
was a holder for value. Since the decision in Swift v. Tyson, 16
Pet. 1, it has been the recognizéd doetrine of the federal courts
that one who acquires negotiable paper in payment or as security
for a pre-existing indebtedness is & holder for value, (Nat. Bank
of the Republic v. Brooklyn City, ete., B. Co. 14 Blatchf. 242; affirmed,
102 U. 8. 14;) and if the defendant had been justified in assum-
ing that such paper was the property of the Newark bank, it would
have been entitled to a lien upon it for a balance of account, no
matter who was the real owner of the paper. Bank of Metropolis
v. New England Bank,1 How. 234. But the checks bore the indorse-
ment of the plaintiff in a restricted form, signifying that the plaintiff
had never parted with its title to them. In the terse statement of
.Gissox, C. J., “a negotiable bill or note is a courier without luggage;
a memorandum to control it, though indorsed upon’it, would be in.
corporated with it, and destroy it.” Overton v. T'yler, 3 Pa. 8f. 348.
The indorsement by plaintiff “for collection” was notice to all parties
subsequently dealing with the checks that the plaintiff did not intend
to transfer the title of the paper, or the ownership of the proceeds, to
another. As was held in Cecil Bank v. Bank of Maryland, 22 Md.
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148, the legal import and effect of such indorsement was to notify
the defendant that the plaintiff was the owner of the checks,and that
the Newark bank was merely its agent for collection. In First Nat.
Bank v. Reno Co. Bank, 8 Fep. Rep. 257, paper was indorsed, “Pay
to the order of Hetherington & Co., on account of First National
Bank, Chicago,” and it was held to be such a restrictive indorgsement,

as to charge subsequent holders with notice that the indorser had not
transferred title to the paper, or its proceeds. .Under either form of
indorsement the natural and reasonable implication to all persons
dealing with the paper would seem to be that the owner has author-
ized the indorsee to collect it for the owner, and conferred upon him :
a qualified title for this purpose and for no other. Other authorities
in support of this conclusion are Sweeny v. Eastor, 1 Wall. 166;
White v. Nat. Bank, 102 U. 8. 658; Lee v. Chillicothe Bank, 1 Bond,
889; Blaine v. Bourne, 11 R. 1. 119; Claflin v. Wilsor, 51 Iowa, 15.
The defendant eould nof acquire any better title to the checks or
their proceeds than belonged to the Newark bank, except by a pur-
chase for value, and without notice of any infirmity in the title of the
latter. As the indorsement of the checks was notice of the limited
title of the Newark bank, the defendant simply succeeded to the
rights of that bank. ‘

It is insisted for the defendant that there was no privity between
the plaintiff and the defendant respecting the transaction, because
the defendant was not employed by the plaintiff, but was the agent
only of the Newark bank; and it is argued that if the defendant is
answerable to the plamhff so would be every other palty through
whose hands the paper might pass in the process of being collected.
In answer to this it is sufficient to say that the defendant is sued, not
as an agent of plaintiff, nor upon any contract liability, but upon the
promise.which is implied by law whenever a defendant has in his
hands money of the plaintiff which he is not entitled fo retain as
against the plaintiff. It has long been well settled that want of priv-
ity is no objection to the action of indebitatus assumpsit for money
had and received. See note @, Appendix, 1 Cranch, 367, where the
authorities are collated.

As against the plaintiff, the defendant had no right to retain the
proceeds of the checks as security or payment for any balance due
to it from the Mechanics’ National Bank of Newark, after a demand
by the plaintiff. The plaintiff is therefore entitled to judgment.
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+ Wisoxn and others ». Spaurping, Collector.
(Cireuit Court, N, D, Illinois. January 22, 1884.)

1. MiSTAKE IN STATUTE—INTERPRETATION—LEGISLATIVE INTENT.

An act of congress, approved August 7, 1882, purports by its title to correct
an error in gection 2504 of the Revised Statutes; but in the body of the act the
clause to be corrected is quoted as a part of ¢“schedule M of section 25.” Sec-
tion 25 contains no schedule M, and bears upon an euntirely different subject,
and the language quoted is found in schedule M of section 2504. Held, that
the act corrects section 2504.

2. SraToTE—TITLE.

The title of an act may be resorted to by the court for the purpose of eluci-

dating what is obscure in the provisionary part.

3. CusroMs DuTies—WooLEN KNIT Goobs.
Certain woolen knit goods 2eld dutiable under schedule L, and not under
schedule M, as corrected by the act of August 7, 1882,

At Law.

Storck & Schumann, for plaintiffs,

Gen. Jos. B, Leake, for defendants.

Brobeerr, J. This suit is brought to recover duties paid by the
plaintiffs, under protest, to the defendant, as collector of customs of
the port of Chicago, upon ecertain woolen knit goods, shirts, and
drawers imported by plaintiffs in September, 1882. The goods in
question were charged with duty at the rate of 40 cents per pound,
and 35 per cent. ad valorem, under the twelfth paragraph of class 3,
schedule L, § 2504, which reads as follows:

“Flannels, blankets, hats of wool, knit goods, balmorals, woolen and
worsted yarn, and all manufactures of every description, composed wholly or
in part of worsted, the hair of the Alpaca goat, or other like animal, except
such as are composed of wool, not otherwise provided for, valued at not ex-
ceeding forty cents per pound, twenty cents per pound; valued at above
forty cents per pound and not exceeding fifty cents per pound, thirty cents
per pound; valued at above sixty cents per pound and not exceeding eighty.
cents per pound, forty cents per pound; valued at above eighty cents per
pound, fifty cents per pound; ans, in addition thereto, upon all the above-
named articles, thirty-five per centum ad valorem.”

The only question in this case is whether the act of congress, ap-
proved August 7, 1882, entitled “An act to eorrect an error in section
2504 of the Revised Statutes of the United States,” is applicable to
and amends schedule M of said section 2504? By its title this act
purports to amend section 2504, but the body of the first paragraph
of the act reads as follows:

“The paragraph beginning with the words, ¢clothing, ready-made, and
wearing apparel,” under schedule-M of section twenty-five of the Revised
Statutes of the United States, be and the same is hereby amended by the in-
sertion of the word ¢ wool’ before the word ¢silk’ in two places where it was
{)mitttzd in the revision of the said statute, so that the same shall read as fol-
ows:’

¢
Then follows the paragraph as it would read when amended.




