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is somewhat less plenary. Tt consists chiefly of the testimony of N.
P.Sawyer. But considering that his testimony as to the trust agree--
ment i8 corroborated by the testimony of Wade Hampton and An-
drew Lyons touching the Hitcheoek property; that thenegative aver-
ments of the answers do not rest upon the personal knowledge of the
respondents; that the answers are materially discredited upon one
point at least by the complainants’ proofs; and that N. P. Sawyer
was in the occupancy and enjoyment of the O’Hara property for
nearly 10 years without payment of or claim for rent,~—we are of
opinion that the weight of the answers as evidence is greatly im-
paired, and that the balance of proof is in favor of the complainants.

Upon the whole case, we think the relief prayed for ought to be
granted against the respondents, except Seeley, and a decree to that
effect will accordingly be drawn.

Acmuson, J. I sat with Judge McKexnan at the hearing of this
case, and have reached the same conclusions announced by him. I
concur unreservedly in his opinion. ‘

West Portranp HomestEap Ass'N v. Lawwspare, Assignee.
(District Court, D, Oregon. February 21, 1884.)

1. OoNVEYARCE—CONSIDERATION FOR.

A conveyance under seal is prima facie evidence of a sufficient consideration,
and a mere stranger to the land cannot question it,

2. CASE IN JUDGMERT. .

@, and C. were tenants in common of a tract of land which was surveyed and
platted as Carter’s addition to Portland, and then partitioned between the ten-
ants in common by mutual conveyances, the one to C. containing a small park
for the purpose of equalizing the partition, described therein as block 67, and
afterwards changed said survey so as to materially diminish said park; and at
the same time G. surveyed a tract of land adjoining the tract held in common,
into lots and blocks, and together with his co-tenants platted the two tracts ag
one Carter's addition, and duly acknowledged and recorded the same, with a
block numbered 67 in the G. tract, and the small park aforesaid, not numbered.
Held, that the conveyance to C. of the park as block 67 did not affect the block
67 afterwards laid off in the G. tract, and that the assignee in bankruptey of C.
had no right, interest, or equity therein, and should be enjoined at the suit of
G.’s grantee from selling the same as the property of C. and thereby casting a
cloud on such grantee’s title thereto,

Suit to Enjoin a Sale of Real Property.

C. P. Heald, for plaintiff.

George H. Durham and George H. Williams, for defendant.

Deapy,J. This case was before this court on a plea of the statute
of limitations (section 5057, Rev. 8t.) to the original bill, filed on
March 27, 1883, when the former was held good, (17 Fep. REep. 205;)
and also on a demurrer to an amended bill filed July 24, 1883, which
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was overruled. Id. 614, The case has since been heard on such
amended bill, the answer thereto, and the replication, exhibits and
testimony, and the only question arising thereon is this: was the
present block 67, in Carter's addition to Portland, conveyed to
Charles M. Carter on September 6, 1871, by the partition deed to
him of L. F. and Elizabeth Grover and others, of that date? If it
wag, this suit cannot be maintained, even if it was included in said
deed by mistake, because the right to relief therefrom is barred by
section 5057 of the Revised Statutes. But if it was not, then it is
equally clear that the defendant, as the assignee in bankruptey of
said Carter, has no right or interest in the property, and may be re-
strained from selling it as such, and thereby casting a ecloud on the
title of the plaintiff thereto. This is a question of fact; and without
discussing the evidence in detail it is sufficient to say that it is clear
and convincing that this block 67 was nof in existence--had not
been laid off——when this deed was executed, and was not affected by
it. Neither did the parties to this conveyance contemplate or under-
stand that the title to this block was in any way involved in the par-
tition of which it forms a part. For although the desecription in the
conveyance—block 67, in Carter’s addition to Portland—so far indi-
cates this block as the property intended, as to make a prima facie
case of identity, yet the plaintiff is entitled to show, and has shown
beyond a doubt, that this is a mere coincidence, and that whatever
property was intended to be conveyed by the description of block 67,
in Carter’s addition, it was not and could not be this block 67.
Whenever, for any cause outside of a deed, there arises a doubt in
the application of the deseriptive part thereof, evidence dehors the
writing may be resorted to for the purpose of identifying the subject
of the instrument and the understanding or intent in this respect of
the parties thereto. And it matters not that it may not appear what
property was intended to be conveyed by the description of block 67
in this deed, so long as it does not appear that it is the block in dis-
pute. But there is very little room for doubt or controversy on the
subject. When the parties had selected the blocks in the common
tracts as laid out, up to and including 65, in the first survey, it was
{found that Mr. J. S. Smith and Charles M. Carter, had less in value,
according to the agreed prices, than the other two; and so to equalize
the partition, Smith took a small park and numbered it 66, while
Carter took another one lying between Summit and East drives, and
marked it 67, and the deeds to them were made out accordingly.
The plat of this survey was photographed before this partition, and
the original was burned in the great fire of 1872. The photographic
copy is here, but without the numbers 66 and 67 on it. Soon after
this survey and partition of the common tract, the ground, which was
uneven and steep and covered with timber and brush, was burned
over, and showed such irregularities of conformation as induced the
parties to change the survey in some respects, whereby the park al-
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lotted and conveyed to Garter, as block 67, was materially reduced in
size, and on this account and from its situation regarded as almost
worthless.

In platting the subsequent survey of the Grover tract the second
survey of the common tract was included therein, and the whole ac-
knowledged and recorded by all the parties thereto on November 4,
1871, as the plat of Carter’s addition. In numbering the blocks on
the Grover tract, the draughtsman, who was the same person in both
cages, commenced at 66, the highest number on the original draught of
the plat of the common tract being 65. Before the acknowledgment,
however, attention was called to the fact that Smith had been allotted
a park in that tract and received a conveyance of it from his co-ten-
ants as block 66, and thereupon the block of that number on the
Grover tract was numbered 664, but the park allotted and conveyed
to Carter as block 67 does not appear to have attracted the same at:
tention, and the plat was acknowledged and recorded with only the
one block numbered 67 on it—the one in the Grover tract. The
probability is that, being comparatively worthless, it was overlooked.
It was never listed for taxation; and Mr. Carter testifies that he
owned the block adjoining it, and he preferred and so regarded it as
public ground or street.

The theory of the defendant i§ that, although this park in the com-
mon tract was allotted and conveyed to Carter as block 67, yet when
upon the resurvey this was nearly obliterated, that the parties—and
particularly Grover and Carter—came to an understanding that theie
should be a block 67 laid off in the Grover part of the new Carter’s
addition, which should stand for and represent the block of that num-
ber and description in his deed of September 6th. But the parties to
the transaction—Grover, Smith, and Carter—all testify positively that
there never was any such agreement or understanding, or even any
intention, that Carter should have block 67 in the Grover tract on any
account or for any reason; and there iz nothing in the case but sur-
mise and conjecture to the contrary. Abouf this time Carter wrote
his name on the recorded plat of Carter's addition across all the
blocks claimed by him therein, and this block 67 is not among them.
If he then understood that it was his, why did he omit to mark it?
The omission to do so, under the circumstances, is a deliberate ad-
mission that it was not his. He never listed it for taxation or paid
any taxes on it. Lists of the property on which he paid taxes for
several years after 1871, indorsed on the tax receipts, including sun-
dry blocks in Carter’s addition, are produced in court, and this block
does not appear in any of them. Carter was one of the corporators
of the plaintiff, his name appearing signed to the articles on July 27,
1875, and as such he took the conveyance of this block from the
grantors of the plaintiff. This was another deliberate admission that
the property was not his, but of the grantors of the plaintiff. And
all these admissions were made long prior to the bankruptey and the
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rise of this controversy, and could not, so far as appears, have been
made collectively or for any ulterior purpose whatever., And if this
gurmise or conjecture is even admitted to be a fact, it is not appar-
ent how this verbal understanding between Grover and Carter could
have the effect to convey any land of the former to the latter, let
alone that of his wife’s. Nor was there any reason in right or jus-
tice for such an understanding or agreement between the parties. If
the partition of the common tract was thought to have resulted un-
equally as to Carter, by reason of the contraction of the park allotted
to him as block 67, Mr. Grover was under no more obligation fo
make up the deficiency than his two co-tenants, who had received an
equal share with himself. The assumption that he would voluntarily
undertake to make this deﬁclency good, and apparently more than
good, out of his own or his wife's property, is unreasonable and in-
credible.

Nor is there any ground on which the plaintiff and its grantors are
estopped to assert their title to this block as against Carter’s assignee
in bankruptey. In the first place, there is no reason to believe that
any of Carter’s creditors ever gave him credit on the strength of the
ownership of this block. In those days it was an unoccupied, out-of-
the-way piece of property and of comparatively small value,—a mere
drop in the bucket compared with the value of his estate and the vol-
ume of his financial transactions. He never was in possession of if;
never laid any claim to it, or exercised any acts of ownership over it.
There was no intention to deceive any one by means of the transac-
tion, which occurred seven years before the bankruptey, nor did it
involve any such gross culpable negligence on the part of the plain-
tiff’s grantors as the law considers equivalent to such intention; and
more than all this, if any creditor ever was led to believe, from the
record of the deed of September 6th to him, that the bankrupt ever
owned a block numbered 67, in a Carter’s addition to Portland, he
would also see that it did not purport to be such a block according to
the recorded plat of said addition,” and he might also see from the
record thereof that such plat was made and acknowledged quite two
months after the date of such deed; and thereby he would be in-
formed, or have good reason to believe, that such block must be num-
ber 67 on some other and prior, but unrecorded, plat of some other
attempted Carter’s addition.

It is also claimed by counsel for the defendant that the plaintiff is
not a purchaser for a valuable consideration, and therefore cannot
maintain this suit, But how that ean be material in this contro-
versy between the plaintiff, who appears to have the legal title and a
stranger to the property, who does not appear to have any right, in-
terest, or even equity in the premises, is not apparent. But the claim
is not even sustained by the evidence. The conveyance from Grover
and wife to the plaintiff, on August 11, 1875, purports to have been
made in “consideration of the sum of $30,000 to them paid. The
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conveyance is under seal, and is prima facie evidence of the truth of
this recital, or at least that it was executed for a valuable considera-
tion. Code Civil Proc. § 743. And there is not a particle of evi-
dence in the case to the contrary. The most that can be said is that
it may be surmised from the evidence and the nature of the transac-
tion that the formation of the plaintiff and the conveyance of this
property to it was merely a means of putting it on the market, and
that the only consideration which the grantors actually received from
the conveyance was in the stock of the corporation. But admitting
this to be a fact, the conveyance was nevertheless made upon a val-
uable consideration, the stock of the corporation standing for the
property and having an equal value with it. o

The plaintiff is clearly entitled to the. relief, and there must be &
decree for an injunetion restraining the defendant, as prayed in the
amended bill, and for the costs, and it is so ordered.

Braprry and others ». Krorr and another, Defendants, and Wrrriam
J. Cowen, Garnishee. Defendant.

{Céreuit Court, W. D, Wisconsin. December Term, 1883.)

1. VOLUNTARY ASSIGNMENT— STATUTE OF WISCONSIN — PROOF OF CLAIM aFTER
THE EXPIRATION oF THREE MONTHS;

The statutes of Wisconsin require all creditors of one who has made a vol-
untary assignment to filé their claims with the assignece within three months
after his appointment, upon pain of being debarred from participation in any
dividends made after the expiration of the three months, and before their
claims are actually filed ; %eld, that there is nothing in the statute which pre-
vents & creditor, who hag failed to file his claim within three months, from
filing and proving it afterwards and taking the benefit of the law.

2. BAME—UNLAWFUL PREFERENCE. |

Accordingly, where a voluntary assignment of partnership property was
made in trust for the payment of all partnership debts that should be proved
¢ ag provided by the statute,” and afterwards in trust for the payment of indi-
vidual debts, Leld that the assignment contained no unlawful preference, such
as to debar from their rights the creditors of the partnership who did not file
their claims within three months,

3. Ac'r];ox oN DEMAND Nor YET DUE—STATUTE OF WISCONSIN—PREREQUISITES
—Boxp.

The statute of Wisconsin, allowing an action to be maintained on a de-
mand not yet due upon the filing of a bond conditioned in three times the
amount of the claim, must be strictly complied with, The bond is a prerequi-
site to the right of action, and if it is defective in the first instance the fault
cannot be afterwards healed by the substitution of a regular bond.

Decigion of Motion for Judgments against defendants on the an-
swer, and against garnishee defendant.

Tenney & Bashford, for plaintiffs.

L. M. Vilas, for defendants and garnishee.

Bunx, J.  This action is brought by David Bradley & Co:, a cor-
poration existing under the laws of Minnesota, and a citizen of Min-




