
246 FEDERAL REPORTER.

the judges of the facts, the weight of evidence, and the credibility of
witnesses.

The jury found a verdict of $2,489.97 for the plaintiff, which neither
party sought to disturb.

BRADLEY and wife v. HARTFORD STEAM-BOILER INSPEOTION & INS. CO.I

(Oirouit Court, E. D. December 22, 1883.)

1. NEGLIGENCE-ExPLOSION OF BOILER-LIABILITY OF PUBLIC INSPECTORS.
A corporation authorized by statute to insure and also to inspect steam-boll·

era and stationary steam-engmes, and issue certificates, stating the maximum
working pressure, which certificates should be accepted by the chief inspector
for the city of Philadelphia, is liable for damages resulting from a negligent in.
spection and false certificate.

2. SAME-BuRDEN OF PROOl".
Where a steam-boiler insured and inspected by such corporation exploded,

killing a child of the plaintiffs, the burden of proof was upon the plaintiffs to
show (1) that the certificate accorded to the boiler a greater capacity of resist.
ance than it would safely bear, thus authorizing its use under a dangerous de-
gree of pressure, and (2) that this was the result of negligent inspection.

8. !:iAME-EvIDENCE-AmlIsSIBILITY OF TESTS UPON ANOTHER BOILER SIMILAR IN
CONSTRUCTION TO THE BOILER IN QUESTION.
Experimental tests, made after the accident, upon a boiler similar in con-

str'lction to the one in question, are admissible in evidence for the purpose of
showing that the defendant was not negligent in the inspection of the boiler
. which exploded.

4. I:)AME-lNSURER8.
The defendants were not insurers as respects the plaintiffs, and are not,

therefore, responsible for the consequences of according to the boiler a higher
degree of resisting power than it would safely bear, unless their doing this re-
sulted from negligence.

Motion for a rule for a new trial. This was an action upon the
case bronghtby William Bradley and wife, citizens of Pennsylvania,
against The Hartford Steam Boiler Inspection & Insurance Company,
a corporation of Connecticut, to recover damages for the death of
plaintiffs' child, caused by the explosion of 80 boiler inspected and in·
sured by the defendant. By an act of Pennsylvania, approved May
7, 1864, (Pamphlet Laws 1864, p. 880,) the m$yor of Philadelphia is
directed, by and with the advice of councils, to appoint inspectors of
steam.boilers, and a penalty is imposed upon any using boilers with.
out first obtaining a certificate from the inspectors that the same was
found safe and stating its maximum working pressure. By an ord-
inance of Philadelphia, approved July 13, 1868, (West's Dig. 417,)
the number and duties of the inspeotors are set forth. By an act of
Pennsylvania, appl'oved July 7,1869, (Pamphlet Laws 1869, p. 1279,)

I Reported by Albert B. Guilbert, Esq., of the Philadelphia bar.
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the defendant was authorized to inspect steam-boilers and issue cer-.
tificates in accordance with the above recited act and ordinance.
George H. Van Zandt and Furman Sheppard, for plaintiffs.
Frank Wolfe and Benjamin Harris Brewster, for defendant.
BUTLER, J., (charging jury.) By virtue of the statute, to which your

attention has been called, authorizing the defendants to inspect steam-
boilers in pursuance of the laws of this state, the defendants' accept-
ance of the authority thus conferred, and undertaking to inspect
Gaffney & Nolan's boilers, at the corner of Martha and Collins streets,
it became their duty to make this inspection in the manner indicated
by the city ordinance read to you with the care skill which the
importance of the duty demands, and to. grant a certificate speci-
fying the extent of pressure the boilers would safely bear. The
plaintiffs allege that tbe certificate granted accorded to the boiler in
question, a greater power of resistance tban it would safely sustain;
that this was the result of carelessness in the inspection, and that in
consequence a greater strain was put upon tbe boiler than it would
bear, whereby it was exploded, and the plaintiffs' son killed. If this
allegation is sustained by the evidence,the plaintiffs are entitled to
your verdict; and, in such case, should be awarded a sum equal to
what you may find would bave been the value of the cbild's ser.vices
to bis parents, during minority, if he had lived. Is the allegation
sustained by the evidence? This inquiry presents two questions, and
two only. (1) Did the oertificate accord to the boiler a greater
pacity of resistance than it would safely bear, thus authorizing its
use under a dangerous degree of pressure? And if it did,then (2)
was this the result of negligent, inspection? The burden of proof
respecting both questions is on the plaintiffs, who must show by sat-
isfactory evidence-First; the incapacity of the boiler to sustain the.
pressure' accorded; and, second, that the failure to discover this inca-
pacity, and granting the certificate to use it at so high a rate, was the
result of negligence. .
Considering these questions in their order, you will first inquire

whether the plaintiffs have shown that the boiler would not safely
bear the certified pressure. They called before you several mechan,.
ical engineers as experts, some of whom testified·frotn investigations
made after the explosion, that, in their judgment, the boiler-head
would not safely sustain the pressure, and gave you their reasons for
this conclusion. Some of these witnesses, as the court understood
them, did not unite fully in this judgment. This, as you observe, is
the opinion simply of skilled and intelligent witnesses, wh.Q' had no
opportunity of examining and testing the (the'
to be defective) before the explosion. On the other hand, the defelld.
ants have <lalled before you the manufacturers of the boiIe;J;, who tes-
tify not only that the boiler was constructed of good tnatElrial, and in
the best manner as respects workmanship, but also that they sub-
jected it to the hydrostatic test, and thus actually ascertained t}lat
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would safely bear a considerably higher degree of pressure than the
certificate subsequently accorded it. The defendants' agents, who
inspected the boiler and granted the certificate, testify that they also
subjected it to this test, and ascertained it to be capable of bearing
the pressure accorded, with safety. The engineer who was first placed
in charge tp-stifies that for the several weeks he ran the engine the
boiler sustained this pressure with safety. Several witnesses have
testified that, with a view of ascertaining what pressure such a head
would bear, a short boiler, with a head precisely like this, was man-
ufactured after the accident, and subjected to the hydrostatic test,
under the supervision of the city inspector; and that it actually bore
between four and five hundred pounds to the square inch. The de-
fendants also called experts, who, from the appearance of the boiler,
expressed the judgment that it would safely bear the certi-
fied. Now, gentlemen, under the evidence (and if there is anything
more bearing upon this question than I have referred to, you will re-
member and consider it,) can you say that the boiler in question
would not safely bear the pressure accorded it? If you cannot, then
your verdict must be for the defendants without going further. If
you find it was not capable of bearing this pressure, then you will
pass to the second question, to-wit, does it appear from the evidence
that the defendants were negligent in not discovering this?
The defendants were not insurers, as respects the plaintiffs, and

are not, therefore, responsible for the consequences of according to
the boiler a higher degree of resisting power than it would safely
bear, (if they did so,) unless their dl;>ing this resulted from negligence.
As before stated, it was their duty to inspect and test the boiler, as
has been explained to you. If the want or insufficiency of resisting
capacity could be discovered by such inspection, they should have dis-
covered it, and failure to do so, under such circumstances, would be
negligence. They were not required, nor authorized, however, to cut
or chip the iron, and thus ascertain its quality, but to examine the
boiler and its workmanship carefully and intelligently, and see
whatever could thus be seen, and to subject it to the prescribed
hydrostatic test. If they did this, and certified according to their
best judgment thus formed, they are not responsible, no matter
what latent defects may have existed. Does the testimony warrant
a conclusion that this duty was not properly performed? Can you
say that the boiler was subject to any defect discoverable by such an
inspection? As before stated, the only defect alleged was in the
bead. This was of cast iron, flat, with the flange turned inward. If
auch heads as you find this to have been were in common use, and
thus approved by manufacturers and the trade, the defendants cannot
be held guilty of negligence iIi failing to condemn it on this account.
That such heads were in common use at the time, the testimony on
both Bides would seem 'to put beyond doubt. That other heads, of a
different type, might be safer, or that experts differ in judgment on
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this subject, is unimportant. The defendants cannot be found guilty
of negligence in failing to condemn a head such as was in general
use, and thus proved to be reasonably safe, or at least shown to be 80
esteemed.
The plaintiffs, however, contend, and have endeavored to prove,

that this head, aside from its kind and material, was defective in
manufacture, in that the man-hole plate, as they assert, was irregu-
lar or uneven on its surface, so that when bolted down upon the
head, to make a close joint, it would strain the metal of the head,
and in some other minor respects. While two, and possibly more, of
tbe plaintiffs' experts testify to such defects of construction, otbers,
and probably a large number of the plaintiffs' witnesses who bad an
equaJ opportunity of examining the head, testify either that they did
not find these defects, or that they attach no importance to them.
On the other hand, the defendants have exhibited the man-hole plate
to you, and called witnesses, who, examining it in your presence, say
it does not exhibit such uneven surface, and that it cannot have been
altered in this respect since the accident.
To the court the exhibition of the plate, with testimony, seeins

to be a complete and conclusive answer to the allegation
in tbis regard. You will say, however, whether it is so or not. Other
experts called by the defendants, tell you that there were no defects
in the boiler-bead, such as the plaintiffs ascribe to it, nor any other
that a careful and competent inspector could have discovered. The
city inspector, Mr. overn, called by the plaintiffs, as well as the de-
fendants, tells you distinctly and emphatically, that no imperfection
of any description could have been discovered in it before the explo-
sion. He further tells you that he, as inspector, would certainly have
passed it, and accorded the pressure certified; that the broken parts,
examined by him after the accident, showed plainly that the explo-
sion resulted from faultiness of the iron alone, which faultiness no
previons inspection could have revealed. The defendants' agents,
who inspected and tested the boiler, describe to you how they did it;
testify that they were careful in all respects; that they could discuver
no defect; and that it safely bore the prescribed test. The court
sees nothing to justify the suggestion that these inspectors were want-
ing either in experience or intelligence. Now, gentlemen, can you say
that the want of resisting power in the boiler (if it existed) should
have been discovered by inspection?
I have little more to say. Unless the evidence satisfies you that

the boiler would not bear the pressure accorded to it, and also satis-
fies you that this incapacity to bear such pressure could have been dis-
covered by proper inspection, your verdict must be for the defendants.
I deem it my duty to say to you, that the plaintiffs' case, in my judg-
ment, is weak, as respects both these points; so weak as hardly to
justify a verdict in their favor. The question, however, is submitted
to you, to be determined according to your judgment. In submitting
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it I caution you against all suggestions of sympathy or prejudice.
They have no proper place in So court of justice.

The point submitted by the defendants, to-wit: "That under all the
evidence as presented, the verdict must be for the defendants," was
reserved by the court.

Verdict for defendants.

The plaintiffs moved for a. rule for a new trial, assigning for
sons thltt evidence was admitted concerning an experimental test of
a different boiler the one in question, but said to be constructed
in a similar manner; that the court charged that the defendant was
not guilty of negligence if the boiler in question was of a kind in com-
mon use and approved by manufacturers and the trade, and properly
inspected and tested; and because the court declared that the plain-
tiff's case was so weak as hardly to justify a verdict in their favor.
Rule discharged.

Vide Rose v. Stephens & Condit Transp. Co. 11 FED. REP. 438.

VIETOR and others v. ARTHUR.

(Circuit Dowt.8. D. New York. February, 1884.)

CuSTOMS DUTIES - WOOLEN STOCKINGS - SPECIFIO STATUTE NOT REPEALED BY
GENERAL.
The specific prOVisions of the act of July 14, 1862, § 13, fixing the duty upon

"stocking, etc., made on frames," are not repealed, with respect to stockings
made of either wool or worsted and cotton, by the general provisions of the act
of MaTch 2, 1867, § 2, regulating the duty upon" all manufactures of wool."

Motion for New Trial.
Stephen G. Clarke, for plaintiffs.
Elihu Root and Samuel B. Clarke, for defendant.
COXE, J. Prior to the Revised Statutes. the plaintiffs imported into

this country stockings composed of either wool or worsted and cotton.
They were made on frames and worn by men, women, and children.
The collector assessed them under the second section of the act of
March 2, 1867. as follows:
"On woolen clQths, woolen shawls, and all manUfactures ofwool of every

description made wholly or in part ofwool, not hel"ein otherwise pTOvided for.
fifty cents per pound, and, in addition thereto, thirty-five per cent, ad valorem.
On flannels, blankets. hats of wool. knit goods. balmorals. woolen and worsted
yarns, and all mamJ,fatures of every deseription composed Wholly or in pm't
of worsted, the hair of the alpaca, goat, or other like animals, except such as


