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The affidavit in behalf of the defendant in opposition to the allow-
ance of the present motion, sets forth facts in vindication of the or-
dinance as wise and reasonable, and controverts some of the material
allegations of the bill. But were it clear that the ordinance is void,
is this a case for equitable relief? Undoubtedly courts of equity often
interdict the unlawful exercise by municipal corporations of their
powers; and, possibly, cases of such peculiar hardship from the en-
forcement of a void ordinance in restraint of trade might arise, that
a court of equity would feel moved to interpose, by injunction, even
before its illegality had been established at law. But such cases would
be exceptional. Dill. Mun. Corp. § 727; Ewing v. City of St. Louis,
5 Wall. 413; High, Inj. §§ 1242, 1244. The ordinary remedy for an'
injury from the operation of an unlawful municipal ordinance is by
an action at law, for complete redress in damages is generally thus
attainable.
The learned counsel for the plaintiff rely on Butler's Appeal, 73

Pa. St. 448. But it is not an authority, it seems to me, for the prop-
osition that an injunction is a proper remedy for the injury of which
the plaintiff complains. That was a ease of a clearly illegal exercise
by city councils of the taxing power. I have been referred to no prec-
edent, nor have I been able to find any, where a court of equity in
such a case as the present has granted the relief the plaintiff seeks.
But in several analogous cases such redress has been denied, and the
aggrieved party tnrnl'ld over to his legal remedies. Burnett v. Cmig,
80 Ala. 135; Gaertner v. City of Fond du Lac, 34 Wis. 497; Cohen v.
Goldsboro, 77 N. C. 2; Brown v. Catlettsbur.q, 11 Bush, 435. Here
the plaintiff's legal remedies are, I think, ample. One of these has al-
ready been invoked; for by certiorari or appeal the proceedings against
the plaintiff's employes for violation of the ordinance have been re-
moved into the proper state court, and are there pending. It does not
appear to me that the plaintiff is likely to sustain any injury which
may not be fully and adequately compensated by an action for dam-
ages, shonld it be adjudged that the ordinance is invalid.
The motion for an injunction is denied.

WASHBURN & MOEN MANuF'a Co. f1. WILBON.

(Oircuit Oou'/'t, 8. D. New York. January 2. 1884.)

Co1'!'J.'RAOT-CoNBTRUCTroN-DEPENDENT AND INDEPENDENT STIPULATION.
The WaBhburn & Moen Manufacturing Company granted Wilson an exclu-

sive license to manufacture bale-ties under their patent, in New York city, for
which he agreed to pay them certain royalties every month. He afterwards in-
vented a splicing-machine, and made a written agreement with the company,
by the terms of which he was to assign to them for $300 the patent for his
machine when secured, and they were to grant him baek a licenile to use thE!
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machine, under certain conditions, while he was to continue paying the royal-
ties, The patent was obtained, and the assignments were made according to
agreemel1t, but Wilson refused to pay the royalties. The manufacturing com-
pany thereupon brought suit to restain him from using the splicing-rr:achine
till the royalties were paid; but, held, that the license to use the machine was
independent of the agreement to pay the royalties, which had to do only with
the previous license to manufacture bale-ties.

In Equity.
W. B. Hornblower, tor orator.
Edwin S. Babcock, for defendant.
WHEELER, J. The orators own reissued letters patent No. 7,388,

dated November 7,1876, and original letters patent No. 66,065, dated
June 25, 1867, for wire bale-ties, and December 6, 1878, granted to
the defendant an exclusive license for the city of New York and its
neighborhood to make such ties of wire that had been before used for
binding bales, for the term of one year, and agreed to license him for
an additional year, for which be agreed to pay on the fifteenth day
of each month a royalty of 10 cents for each 250 ties made the last
previous month. The defendant invented a machine for splicing wire,
made application for a patent, and on the twelfth day of June, 1879,
while the application was pending, agreed with the orators that they
should have the invention, when he got a patent, for $300, and grant
him the right to use his machine'in the United States except for unit-
ing the ends of bale-ties in position around bales, and not to license
anyone else to make ties under their patents, nor engage in splicing
wire themselves, within 25 miles of New York city, and that he should
continue to pay the royalties on the former patents during theirterm
on all ties he should make and not sell to the orators. His patent
was granted and assigned to the orators, and a license back for his
machine .executed, according to the agreement, but he did not con-
tinue to pay the royalties according to the agreement, and they
brought suit and recovered judgment for $728.71 arrears, with $313.15
costs. This suit is brought to restrain the defendant from using his
machine without paying these royalties. TheBe agreements were in
writing, signed by the parties, and contained BomB other
than those mentioned, not here material, but none that the license
should cease on or be revocable for non-payment, and no express
condition on the subject of the license.
It is claimed in behalf of the Ol"ators that the grant of the license

by the oratol's,and the agreement to pay the royalties py the defend-
ant, were so far dependent stipulations that the law would imply a
condition that the benefits 'of one should not be enjoyed without a
reciprocal performance of the other; or that such enjoyment without
performance would be so unjust and inequitable that a court of equity
should restrain the enjoyment lintil performance should be made or
secured. This claim is not acquiesced in by the defendant, but is
disputed. The court cannot maKe nor unmake, even in equity,the
contracts of the parties; at most, it can only interpret apd enfQl'c
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them. This is all that the orators claim; but they insist that these
contracts should be so interpreted as to require performance by the
defendant, if he is to enjoy the license. If the royalties were to be
paid for the privileges of the license, so that one was the exact con-
sideration for the other, there might be reason founded in some au-
thorities for the orators' view. Withers v. Reynolds, 2 Barn. & Ado!.
882; Chanter v. Leese, 5 Mees. &W. 698; B?'ooks'v. Stolley, 3McLean,
523. These royalties were stipulated for in the thst contract before
the subject of the license under consideration was in existence far
enough to be mentioned or alluded to in it. The agreement to pay
them was the consideration for the grant of the license under the
patents which the orators then owned. The agreement to assign the
patent for $300 appears to have been the substantial consideration
for the license under that patent. The term of the license is the
term of the patent. The right to the royalties expires with the term
of the former patents. The defendant assigned his patent to the
orators with the agreement that they should grant him back this
license. In effect it was the same as if he had assigned all the rights

, secured by his patent, except those secured by the grant of the
license, or had assigned the patent reserving those,rights. ' Had the
conveyance taken this form there would have been no grant of a
license whatever which could have formed the consideration for the
royalties, and no ground to claim that the machine of defendant
should not be used unless the royalties should be paid. This is the
substance of the arrangements made. The defendant never parted
with the right to use his machine. By the instrument by which it
was provided that he should assign his patented invention, it was
provided that this right should be reassigned. He assigned the in-
vention, and the right was reassigned. 80 this right was always
his; he did not buy it, nor hire it, but created it under the law"and
never agreed to pay anything for it, and cannot legally be compelled
to pay anything as a condition for enjoying it.
Let there be a. decree dismissing the bill, with costs.

FOGG v. FISE.

(Ch'reui' (Jourt,8. D. Nt1D York. January 25, 1884.)

I, PRELnDNART ExAMINATIONS-PRACTIcE IN STATE AND FEDERAL COURTS,
The examination of a party to a suit as a witness for the adverse party, pend.

ing in a state court under a provision of the Code of Procedure for that state,
may he continued. after the removal of such suit to the federal court, though
such an examination would not be allowed under the practice of the fedel'a)
court, had the action been origina,lly brought there;


