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bursement on false bills of lading and certificates without recourse
upon the drawer. True, the acceptor having received the bill of lad-
ing and acting as consignee, must do what the rules of agency re-
quire as to the receipt and sale of the shipments actually made as des-
ignated. In this case the bill of lading did not cover the shipment,
and as to the certificate of insurance, the plaintiff had nothing to do,
—that is, he was not bound to insure,—for the flour went forward on
defendant’s account, to whom, in the event of loss, the insurance
money would have gone, or been applied on his draft.

The motion is overruled, and judgment will be entered according
to the verdict.

Krorrr v. Porm.
(Gircuit Court, D. New Jersey. December 11, 1882.)

DEAEB OF PLAINTIFF-—REV. BT, § 955 — FoREIGN ADMINISTRATOR CONTINUING
IT.

Under the provisions of section 955 of the Revised Statutes of the United
States, when an alien sues in the circuit court and dies, the suit cannot be con-
tinued to final judgment by his executor or administrator, unless such execu-
tor or administrator has taken out letters testamentary or of administration on
the estate in the gtaté where the suit is brought.

In Debt.

4. Q. Keasbey & Sons, for plaintiit.

Sheppard & Lentz, for defendant.

Nizoxn, J. This is a personal action at law, brought by an alien
against a citizen. On October 26, 1883, the death of the plaintiff
was suggested upon the record, and an order entered that the suit
proceed to final judgment in the name of his executor. A motion is
now made to vacate said order as improvidently entered.

The executor of the deceased plaintiff is an alien, residing in the
same country as the testator, to-wit, at Nordhausen, in the empire
of Germany. There have been no letters testamentary or of admin-
istration on the estate taken out in New Jersey. It is well settled
that such a person, whether administrator or executor, cannot begin
a suit in the courts of the United States to enforce an obligation due
his intestate or testator. See Dizxon's Ex'rs v. Ramsay's Ex'rs, 3
Cranch, 319; Noonan v. Bradley, 9 Wall. 394, The counsel for the
plaintiff concedes this, but claims that, under the provisions of sec-
tion 955 of the Revised Statutes, when an alien sues and dies the
suit may be continued to final judgment by his executor, whether for-
eign or resident. That section, which is section 31 of the judiciary
act, was doubtless enacted to avoid the inconvenience of the com-
mon-law rule that all actions, personal as well as real, abated by the
death of either of the parties before judgment. It expressly saves
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all personal suits from abatement in cases when the cause of action
survives by law. But it would be anomalous to allow a person fo
continue a suit which he is not authorized to begin. It is a more
reasonable construction of the section to hold that when congress au-
thorized the continuance of a pending suit in the name of the execu-
tor or administrator, it meant to refer to an executor or administra-
tor who was competent to begin the action. ,

The present suit is saved from abatement by the statute. The
death of the alien plaintiff suspends further proceedings until an-
other lawful plaintiff be substituted. The order is vacated, but the
personal representative of the plaintiff is allowed a reasonable time,
to-wit, 60 days, in which to procure in New Jersey letters testament-
ary or of administration,

Eearesron and others ». CEntennian Mur. L. Ass’y oF lowa.!
(Utreuit Court, E. D, Missouri. December 3, 1883.)

INSURANCE—MUTUAL A8S0CIATION POLICY—CONTRACT A8 TO ENFORCEMENT.
Where a clause of a policy isstied by a mutual insurance company provided
that the only action maintainable on the policy should be to compel the asso-
ciation to levy the assessments agreed upon, and that if a levy were ordered by
the court the association should only be liable for the sum collected, held that
the provision was valid, and that the only mode of enforcing the policy in the
first instance was by proceedings in chancery.
Lueders’ Bx’r v. Hartford L. & A. Ins, Co. 12 FED. REP, 465, distinguished.

At Law. Suit upon a policy of insurance issued by defendant.
Motion to strike out that part of defendant’s answer in which it
pleads in bar of the action the following clause of the policy sued on,
viz.: “The only action maintainable on this policy shall be to compel
the association to levy the assessments herein agreed upon, and if a
levy is ordered by the court, the association shall beliable under this
policy only for the sum ecollected under an assessment so made.”
The other material facts are sufficiently stated in the opinion. For
opinion on demurrer to the petition see 18 Frp. Rep. 14.

George. D. Reynolds, for plaintiffs.

(1) The clause set up as a bar is void, as an attempt to oust the
courts of law of all jurisdiction, and as an attempt by contract to
control the courts of law in applying a remedy for the breach of the
obligations of the contract. Cooley, Const. Lim. (3d. Ed.) §§ 288,
361; 18Story, Eq. Jur. § 670; 2 Story, Eq. Jur. § 1457; Stephenson v.
Piscataqua F. & M. Ins. Co. 54 Me. 55, and cases there cited ; Schol-
lenberger v. Phaeniz Ins. Co. 6 Reporter, 43; Yeomans ¥. Girard F. &

1Reported by Benj. F. Rex, Esq., of the St. Louis bar,




