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(6) WHEN THERE 18 NO PyBLIC DUTY THEN THERE MAY BE DISCRIMI-
NATION. The distinction between the cases rests on the question of public
duty. When a party is bound to perform a publie duty without diserimina-
tion, then an agreement to give preferences to particular persons is invalid.
When, however, as in the case in the text, thereis no such duty, then there
may be a discrimination for the reasons given with much ability by Judge
Kry. . Had the defendant, Miss Whitesides, been under any public duty to
permit no diserimination in the reception of persons visiting her estate, then
a contract by her to admit only such persons as should come in a particular
line of travel would be invalid. This would unquestionably be the case did
she undertake to receive guests as at a public inn; since, as is pointed out
by Mr. Justice BRADLEY in his opinions in the civil rights questions,! the
proprietor of an inn or a hotel is not permitted to discriminate arbitrarily
between different classes of guests. But Miss Whitesides was not in this po-
sition. A visit to her estate was not a necessity, as is the case with the ac-
commodations obtained by travelers from hotel or common carrier. The
visit was a matter of luxury, and on the enjoyment of this luxury she was
entitled to impose whatever restrictions she chose. It is true that the line
between the two classes of cages may sometimes be shadowy. When, how-
ever, we apply the criterion of public duty, the two classes of cases become
readily distinguishable. We have this illustrated in some recent rulings as
to contracts by which certain telephone companies agree to deal exclusively
with certain telegraph companies.” In Connecticut such a contract has been
leld to be valid.?2  On the other hand, a similar contract has been held to be
invalid in Ohio; and the reason of this ruling may be found in the fact that in
Ohio astatute exists prescribing the impartial fransmission of all dispatches.
‘A similar statute no doubt exists in Connecticut; but it wasnot regarded by
the court as binding the telephone company. But, whatever we may think
of this distinction, we may regard it as settled that the only cases in which a
party is prevented from discriminating between persons seeking to do busi-
ness with him are the following: (1) Where he has the monopoly of some
staple whose use is essential to the community: (2) Where, as is the case
with common carriers and innkeepers, he is required by law to place all ap-
plicants, not subject to exclusion.on police grounds, on the same footing.

FrANcIS WHARTON.

13Sup. Ct. Rep. 18. ‘ 2 Amer. Rapid Tel. Co. v Telephone
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Beneoior and others v, St. Joseer & W. R. Co. and' others.
(Circuit Court, D, Kansas. November 30, 188%)

1. MORTGAGE OF RAILROAD PROPERTY — FORECLOSURE —Warver or A.PPRAISE-
MENT—LAWs oF KANsAs
Under section 3983 of the Compiled Laws of Kansas no order for the sale of
railroad property mortgaged with a waiver of appraisement can be made by
the court until the expiration of six months after the decree of foreclosure.
This statute regulates the transfer of land within the state, and is thei‘efone
binding upon the federal courts.
2. BAME—~APPOINTMENT OF Rmcmvnn.
After such foreclosure the income of the road, being the property of the
bondholders for the liquidation of their claims, should be received by a disin-
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terested trustec until the time of the sale; and the fact that certain of the bond-
holders are in possession, to the exclusion of others, is a sufficient reason for
the appointment of a receiver, unless the interval between the decree and the
sale is very brief.

In Equity.

Joln F. Dillon, J. P, Usher, and 4. J. Puppleton, for Union Pa-
cific Railroad Company.

. Wager Swayne, John Doniphan, and Melville Egleston, for St. Jo-
gseph & Western Railroad Company.

Winslow Judson, for complainant.

Woodson, Green & Burnes, for receiver.

McCrary, J. In this case a decree of foreclosure will be entered.
We have carefully considered the motion for the appointment of &
receiver. We are entirely satisfied that the St. Joseph & Western
Railroad Company is insolvent, and that the property covered by the
mortgages is inadequate security for the bonds secured thereby.
The facts that no interest has ever been paid, that the debt is over
$6,000,000, and that the current expenses have, until recently, about
equaled the earnings, are sufficient upon this point. We are also
clearly of the opinion that the road should not remain in the custody
of the present management, which is in fact, if not in name, the
Union Pacific Railway Company, unless a sale under the foreclosure
can be had at an early day. The objection to continuing the pres-
ent management for any protracted period of time is to be found in
the fact that to do so would be to leave the mortgaged property in the
hands of one set of bondholders, to be by them managed and con-
trolled for themselves and another and hostile set of bondholders. The
proof is satisfactory that there are two sets of bondholders,—the ma-
jority represented by the Union Pacific Railway Company, and a
large minority whom that company does not represent. If a consid-
erable time must inevitably elapse before a sale can be made and
confirmed, we think the minority have a clear right to insist that the
property shall, in the mean time, be in the hands of a disintercsted
party. It is not necessary to determine at present whether the
charges of mismanagement made against the Union Pacific Company
are sustained. It is enough to say that the holders of the minority
of the bonds have a right to insist that the road shall not remain in
the hands of an interest hostile to them.

This court is very reluctant to appoint a receiver, and we have con-
sidered very carefully the question whether, in justice to the interests
in hostility to the present management, we can refuse to doso. If the
time to elapse before the property can be transferred to a purchaser
under a decree to be now rendered 'was not more than 60 or 90 days,
we should not be willing to appoint a receiver for so short a period,
and when the argument closed we were under the impression that
there was nothing in the way of closing the sale and transfer within
that period. But upon looking into the statutes of this state we find
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a provision which seems to require in a case of this character a stay
of execation for six months. The provision referred to is section
3983 of the Compiled Laws of Kansas, 1881, and is as follows:

«That if the words “appraisement waived,’ or other words of similar import,
shall be inserted in any deed, mortgage, bond, note, bill, or written contract
hereafter made, any court rendering judgment thereon shall order, as part of
the judgment, that the same and any process issued thereon shall be enforced,
and sales of lands and tenements made thereunder without any appraisement
or valuation made of the property to be sold: provided, that no order of sale
or execution shall be issued upon such judgment until the expiration of six
months from the time of the rendition of said judgment.”

Here the mortgages contain a waiver of appraisement, so that the
cage seems to fall clearly within the terms of the statute. This stat-
ute, in our opinion, confers upon mortgagors a substantial right, and
if so, it must, we think, be respected and enforced by this court. If
is the settled practice of this court to follow this provision of the
statute in foreclosure cases. If the question were at all doubtful we
should not be willing to take the chances of ordering the sale of prop-:
erty of the great value of that now in controversy, without following
the statute and ordering the stay of six months which it requires.

It is contended that this statute has no application to a mortgage
of railroad property, and Hammock v. Loan & Trust Co. 105 U, 8.
86, is cited as supporting this condition. That case undoubtedly
holds that the statute of Illinois providing for the redemption of real
egtate soia under a decree of mortgage foreclosure will not be followed
by the federal courts of equity in that state in cases of the foreclosure
of mortgages upon property, real, personal, and mixed, of a railroad:
company. The reason given for this ruling is that the property of
sach a company, consisting of real estate, personal property, and a
corporate franchise, must be treated as a unit, and sold altogether,
because, to attempt to divide it, and sell the real estate separately
from the personal estate, would destroy its value. It is held that to
apply the statute to such a case would leave the court with “no dis-
cretion, if the corporation or its judgment creditors so demand, except
to order the sale of the real estate separately in parcels, when suseepti-
ble of division and subject to redemption, leaving the franchises and
personal property to be sold absolutely and without redemption. Thus
one person might become the purchaser of the real estate, another of
the franchise, and still others of the personal property.” Such a re-
sult, the court held, could not have been contemplated by the legis.
lature.- It was shown that among other consequences one person
might acquire title to the real estate, another to the personalty, and
atill another to the corporate franchise, each being practically value-
less without the other. It is evident that no such serious results will
follow from a compliance with the statute of Kansas now under con-
sideration. It relates only to the time when an execution or order of
sale shall issue. It is always within the power of a court of equity, -
in foreclosure cases, to fix a time when a sale of the mortgaged prop-
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erty may be had. The complainants in the present case have no ab-
solute right to an immediate sale even of the personal property and
corporate franchises. It is not, therefore, necessary, in order to follow
the statute, that we divide and dismember the mortgaged railroad
property. The stay can be ordered as to the entire property and its
unity thereby be preserved, and the statute at the same time en-
forced, and all rights under it maintained.

We are bound to follow the statute, since it is clearly a statute
regulating the transfer of title to property in the state; unless, upon
some such ground as that stated in Hammock v. Loan & Trust Co., we
can hold that it was not intended to apply to such a case as that now
before us. McGoon v. Scales, 9 Wall. 23; Brine v. Ins. Co. 96 U. 8.
627. Compliance with this statute must postpone the sale until it
will probably be too late to obtain econfirmafion at the next June
term. If that term is passed a delay of one year is inevitable. For
reasons already suggested we cannot see eur way clear to leave the
property so long after default and decree of foreclosure in the hands
of one portion of the bondholders, acting in hostility to another por-
tion having equal equities.

The net income of the road, from this date, at least, (we decide
nothing now as to past earnings,) is the property of the bondholders,
and must be applied to the liquidation of their claims. Whoever con-
trols the property, and collects and disburses the earnings, from this
date, must do so as a trustee of the bondholders. The bondholders
out of possession have a right to object to the collection and disburse-
ment of this increase by other bondholders in possession and hostile
in interest to them. They have a right to insist that a disinterested
representative of all the bondholders shall perform that duty. The
party to be left in possession and authorized to collect, care for, and
pay over the income, being a trustee, and acting in a fiduciary rela-
tion, should have no personal interest in hostility to that of any of
the cestuis que trust. The amount of the net increase to be divided
among bondholders will depend upon the amount of expenditures,
what improvements and repairs are made, and the like. Many ques-
tions must arise in the course of administration which should be de-
¢ided by an unbiased representative of all the interests concerned, or
by the court. It might be to the interest of the bondholders in pos-
gession to make extensive improvements. To this the bondholders
out of possession might object. If a receiver is appointed, the court
can direct and control these matters. As at least a year must prob-
ably elapse before a sale can be made and confirmed, we are con-
strained, most reluctantly, to appoint a receiver; but we give notice
now that no delay that is not unavoidable shall be allowed in elosing
the receivership and delivering the property to the purchaser at the
foreclosure sale; and,if possible, the sale shall be made and confirmed,
and the property turned over, before the end of the year,

FosTER, J., concurs.
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Caroseo, M. & S1. P. Ry. Co. . CrTY oF Sasura and another.
(Cércuit Court, N. D, Iowa, E. D. January 3, 1884.)

Rarmroap BripeE—TaxaTroN—Laws or Iowa.

The constitution of Iowa requires the property of all corporations for pecu-
niary profit to be taxed in the same way as that of individuals. In 1872
the legislature passed an act providing that railroad property within the state
should be assessed for taxation by a special board appointed by the state, and
not by-the local authorities, This statute was held by the courts to be consti-
tutional, on the ground that it applied to all railroad property whetherowned
by corporations or by individuals. BSection 10 of the act of 1872 declared that
no provisions of the act should apply to any railroad bridge across the Missis-
sippi or Missouri river, butr that such bridges should be taxed as individual
property. At'the time the act was passed none of the bridges over those rivers
were owned by railroad companies, but the companics paid rent or toll for the
use of them. ILn 1880 the Chicago, Milwaukee & St. Paul Railroad built a
bridge of its own across the Mississippi at Sabula. ZHeld, that the nature of the
property and not the owunership determined whether it fell within section 10 of
the act, and that the bridge was therefore subject to be taxed by the local tax~
ing district. .

Bill in Equity. Motion for femporary injunction.

W. .J. Knight and J. W. Cary, for complainant.

Fouke & Lyon, W. C. Gregory, and J. Hilsinger, for defendants. -

Smiras, J. The bill in this cause sets forth that the complainan
is a corporation organized under the laws of the state of Wisconsin,
and is the owner and lessee of about 5,000 miles of railroad in the
states of Wisconsin, Illinois, and Iowa; that, among others, it oper-
ates a line running from Chicago, Illinois, to Council Bluffs, Iowa,
which crosses the Mississippi river at the town of Sabula, by means
of a bridge constructed by complainant under the authority of the act
of eongress, approved April 1, 1872, the said bridge being used solely
for the passage of the trains of complainant, and being owned solely
by complainant, the same as other portions of its track. The bi'l
further alleges that in the years 1881, 1882, and 1883, the general
manager of complainant made a statement of the number of miles of
railroad operated by complainant in the state of Iowa, with the num-
ber of cars, and the amount of earnings, as required by the statute
of Iowa, and furnished the same to the executive council, which state-
ment included the length of so much of said railroad bridge at Sabula,
Towa, as is within the state of Iowa, and that the executive council, as
required by law, assessed the total valuation of complainant’s prop-
erty, including so much of said bridge as is within the state of Iowa,
and apportioned the same over the entire road of complainant, in ac-
cordance with the requirements of the statutes of Iowa, regulating
the assessment and taxation of railroad property. The bill further
charges that the town of Sabula, and county of Jackson, have each
assessed the bridge in question and levied taxes thereon for the years
1881, 1882, and 1883, and are threatening to enforce the payment
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