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non-negotia.ble contract between the defendant town and the Chicago &
Northwestern Railway Company, also a citizen of Wisconsin, and
who assigned the claim to the plaintiff. The plaintiff is therefore
suing upon a contract, his title to which is derived through a formal
written, assignment from a resident of the same state with the de·
fendant, and who was itself incorporated by virtue of section 1 of the
act of March 3, 1875, to maintain a suit thereon in the federal 'court.
The question was before us and decided in the case of the same

plaintiff against the town of Merrimack, at the present term of
this court, where the same defect appeared in the record. And we

to refer to that decision for the grounds of the opinion that
this court cannot take cognizance of such a case, whether originally
brought here, or begun in the state court and afterwards removed to
this cotirt on the application of the plaintiff.
The case will be remanded to the circuit court of Sauk county, Wis-

consin, from where it came to this court.

HARLAN, J., concurs.

SHARP v. WHITESIDE ann others.

WHITESIDE V. SHARP.1

lCircuit Court, E. D. 1'ennessee, 8. D. October 1,1883.)

1. JURISDICTION-REMOVAL OF CAUSE-DISSOJ,VING PREUhHNARY INJUNCTION
GRANTED IN STATE COUHT.
A circuit court of the United States has no revisory power over the chancery

court of a state, but when, before removal of a cause from the state cOllrt, an
ex parte preliminary injunction has been granted, it may in a proper case dis-
solve such injunction.

2. PHIVATE PROPERTY USED FOR PARK-CON'rnACT TO EXCLUDE PEHSOKS NOT
BROUGHT BY CEHTAIN PARTy-TAX ON
The owner of what is known as the Point of Lookout mountain, a fa-

vorite resort on account of the extended view therefrom, who was also the
owner of a chartered turnpike which was a regular toll road leading up the
mountain nearly to the Point, inclosecl her gronnd as a park and charged an
entrance fee from Visitors. SUbsequently she entered into a contract with a
certain party, by the terms of which he was to carryall passengers over her
turnpike instead of over another route leading to the Point, and was to have
the exclusive privilege of bringing or conveying persons into the park. Com-
plainant, who was engaged principally in the business of carrying visitors to and
from the park, sought to enjoin the owner from refusing admission thereto to
Buch parties carried there by him as might. tender the usual admission fee. Held,
that the fact that the park had long been a popular resort for sight-seers, that
an admission fee was charged, and that a tax was imposed by the state on the
owner for the privilege of keeping a park, did not render the use to which the
property was devoted a pubhc nse, or change the character of the property,
and that the court could not invade' the rights of the owner and enjoin her

lSee S. C" ante, 150.
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from carrying out the terms of hcr contract. Held,further, that if sbe bad at-
tempted to interfere with any of tbe rights of complainant in the use of the
chartered turnpike such interference would not have been tolerated.

S. SAME-TAXATION BY STATE-EFFECT OF, ON CHARACTER OR BUSINESS.
That the state imposes a tax on the privilege of deriving a profit from the

use of property in a certain manner does not render suchuse public, but rather
recognizes the fact that the property is private, and suoject Lo the control of its
owner.

Motion to Modify an Injunction granted in favor of complainant
Sharp in the state court, and to grant an injunction in favor of
Whiteside, under her cross and supplemental bill.
Lewis Shepherd, Key « Richmond, and Clarke et Snodgrass, for

Sharp.
W. H. Dewitt and Wheeler et Marshall, for Whiteside.
KEY, J. A short time since it was held that this cause had been

removed to the circuit court of the United States, and the parties were
allowed to perfect their pleadings. The injunctions in the cause have
hitherto been granted in the state court, and a motion to modify or
dissolve the injunction granted complainant Sharp under the orig-
inal bill made by respondent Whiteside in the state court, has been
denied by that court. It is insisted that this court has no power or
right to review, change, or modify the action of the state court as to
this injn.uction; that the question is res judicata. If the decree of
the under a proper condition of the cause, had been for a
perpetual injunction, the truth of the position would be undeniable.
This court has no revisory power over the chancery court. It can-
not reverse or change its judgments or decrees. The case stands
here just as it would stand had it remained in the chancery court.
The authority or power of this court over the case is no greater or
less than that of the chancery court would be had this court never
assumed jurisdiction of the cause. The injunction referred to was
not perpetual or permanent, and does not profess to be; it is tem-
porary and preliminary. The chancellor could have dissolved or
modified it, whenever, in his opinion, equity demanded it. As the
cause proceeded, the time must come when this preliminary injunc-
tion would have performed its office, and would have been swallowed
by one perpetual in its character, or dissolved for want of merit. It
has not the substantial elements or permanent qualities belonging to
stable and unyielding judgments. If the chancellor had at any time
concluded that the injunction had been improvidently granted, or
had the subsequent proceedings developed to his satisfaction that
the complainant was not entitled to the injunctive interference of the
court, he could have modified or dissolved his injunction without
awaiting the final hearing of the cause. Preliminary injunctions iI).
the courts of this state are generally and essentially ex parte, and
the fiat awarding them is not a decree. It is an order, and the fact
that, upon the coming in of the answer, a. motion to dissolve was
overruled, does not make theorp,er any more a decree;. it simply in-
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dicates that so far the court is satisfied ,with the injunction. It gives
no decided assurance that it shall be permanent and perpetual. The
same discretion and power the chancellor would have in his court I
have in this.
This court would hesitate before it would disagree with the state

court upon preliminary questions. It would dislike a disagreement
exceedingly. If, however, its well-considered ahd deliberate judg-
ment should differ from the action of the chancellor, the judge would
be derelict in his duty and unworthy of confidence should he fail to
declare the law and justice of the case as his judgment and con-
science should dictate, from a sensitive regard for the action and
opinion of his brother judge. Judges will disagree as well as doctors.
The vital inquiry at the threshold of the consideration of the mo-

tions before us is whether the injunction granted by the chancellor
under the original bill should be maintained, or shall it be modified,
or shall it be dissolved. In view of the unquestioned and admitted
facts as developed by the pleadings, what should be done in this re-
spect? The questions to be considered are questions of law and
equity, rather than disputed facts. There is little disagreement as
to the material, essential facts. As stated in the original bill, and
admitted in the answer, respondent, Florence Whiteside, is the owner
of a turnpike road running from the foot to the top of Lookout
mountain, chartered by the state, and the people are charged toll
fees for passing over it. It is a public turnpike road. The terminus
of this road at the top of the mountain is about a mile and a quarter
from what is known as the Point of Lookout mountain, a celebrated
part of the mountain, which is visited by many for the fine view
it affords of the surrounding country, and of several of the battle-
fields of the late war. There is what is styled in the pleadings
a dirt road between the end of the turnpike and the Point, which
runs a great part of the way through the lands of respondent, Flor-
ence Whiteside. The mountain ends abruptly at the Point, and she
owns the Point and the lands back of it for a considerable distance
to both brows of the mountain, so that it is impossible for vehicles
to reach the Point without traveling over or through her lands.
She has erected a fence across the mountain a short distance from
the Point, which extends across from brow to brow, and incloses the
Point and the top of the mountain adjoining it, and a gate has been
made for an entrance to this inclosure, and persons have been
charged a fee of 25 cents for admission to this inclosure, which is
called a park. There is no question but that Miss Whiteside, the
respondent, has title to the Point and park. Complainant Sharp is
the owner of and operates a livery stable, and has been accustomed
to carry passengers to the Point for hire, and to do this is the most
valuable part of the business in which he is engaged.
Before the filing of complainant's bill Miss Whiteside, through her

agents, made a contract with Owen & Co., the owners of a livery
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stable, by which they were to take all their passengers for Lookout
mountain over her turnpike instead of a competing one, and no pas-
sengers using hired means of conveyance to the mount/!.in were to be
admitted to the park and Point unless they had been brought there
by Owen & Co.'s vehicles or horses. Complainant could pay his toll
and travel the pike, but he and his passengers could not enter the
park and go to the Point, though the admission fee was tendered at
.the gate. This gives Owen & Co. the carrying business to the Point,
and for the privilege it is said. that Owen & Co. agree to pay $5,000
annually.
It is also said that this arrangement is ruinous to complainant's

business. He insists that as Miss Whiteside charg.es an admission
fee to the park and Point, a public institution in such
.sense that she is bound to admit all persons of good repute who ask
for admittance and tender the fee; that she c.annot d.iscl'iminate in
favor of Owen & Co. and against complainant, but should award the
aamerights and privileges to both, and all like concerns. He avers
his willingness to conduct his conveyances over turn-
pike, paying the usual toll, and to pay the admissioufees for entrance
into the park. An injunction was ordered and issued in accordance
with the prayer of his bill. Its terms are that respondents, "each
and every of them, their servants, agents, and counselors, are en-
joined from discriminating against complainant in his business of
carrying passengers over.said turnpike road tothe Point of Lookout
mountain and into the park at the Point; also fl'om refusing to admit
the carriages and horses of comphtinant to Vass over said road, and
his passengers to enter the park alld Point on the same terms as the
horses, carriages, and passengers of Owen & Co. are permItted to
pass·over the road and into the park and Point; also enjoining them
from refusing complainant's passengers to enter thtl park and Point
upon their paying the customary fees, and from refusing to furnish
complainant's passengers with tickets of admission to the Point at
the toll-gate, as they have been doing heretofore under the contract
of Owen & Co. with respondent, Whiteside, and as they continue to
do the passengers of Owen & Co.; also enjoining them strictly from
making or enforcing any contract with Owen & Co., or allY other per-
son, which will directly or indirectly discriminate against complain-
ant's business, or which will secure to said Owen & Co., or any other
person, any rights and privileges whatever in respect to said turnpike
road, and to said park and Point, which are not accorded to complain-
ant on the same terms."
The power of the court here invoked and exercised is a tremendous

one. It appropriates the use of the respondent's property to com-
plainant's use against her consent. It takes the property from her
control in an important sense against her will. We are now dis-
cussing the case under the theory of the original bill, and without

to the supplementary proceedings. The sovereign power of
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the state, in the exercise of its right of eminent domain, may appro-
priate private property to the public use upon giving just compensa-
tion therefor, but this appropriation is made by some legislative act,
general or special, when public necessity demands it. The court has
no power to make the appropriation. It may be the instrument by
and through which the details of the appropriation are defined, de-
clared, and worked out. But its act must be by reason of and within
the scope of legislative authority. There is no need of the elaboration
of this question, since there is no claim predicated upon the right of
eminent domain.
Aside from the right of eminent domain, there is an inherent

power in the state, when necessary for the public good, to regulate
the manner in which each person shall use his own property, but
this powE\r of regulation rests upon public necessity. See Munn v.
Illinois, 94 U. S. 125.
Whether, like the right of eminent domain, some legislative act

must confer on the court authority to declare and effectuate this use,
it is, perhaps, unnecessary to determine. There is probably no ques-
tion, but that in the case of a common carrier, when the legislature
has not, in the charter or in the general law, regulated the prices to
be charged upon its business, the courts may, by injunction, pre-
vent extortion or discrimination therein to a certain extent; nor can
it be questioned that the courts may compel a common carrier to
receive a.nd carry for every person such property or freights as it
usually transports on its line, when the shipper has tendered the
freight, and its proper costs and charges. The common carrier is
granted power to do business for the public, and owing to the public
nature of its business and contracts, the courts may control it to
Bome extent, if the legislature has failed to make any provision in
regard thereto, or may confine it within the legislative boundaries, if
such have been provided. But in such instances the legislative
department has impressed the property with a public character and
interest; not that the legislative act could of itself make it so, but
because the legislative power is the proper source of authority to
determine when the public necessit.v exists. Then courts may regulate
the fees and charges for the use, but the court cannot impress, de-
clare, and enforce the use.
The control which courts may have over railroads and business

incidental to and necessary for their conduct and operation, such as
warehousing in our great railroad centers, is based upon public
necessity. Railroads do nearly all the business of interior trans-
portation. The public is compelled to use them exclusively. There is
scarcely anything to compete with them whel'e they operate. Hence,
discriminations or extortion cannot be tolerated in their manage-
ment. If they refuse like facilities to their shippers, or discriminate
in rates or otherwise, courts may compel them to be just. The
cases of Munn v. Illinois and Adams Exp. Co. v. L. N. R. R.,
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and other cases referred to, proceed on this theory. There is no
such ground for jurisdiction in the case under consideration. There
is no necessity, public or other, for people to visit Lookout Point.
That is a mere matter of taste, pleasure, curiosity. Commerce, the
public weal, social order, the public health or comfort, have nothing
to do with it. Already the courts have gone "to the verge of the
law" in the direction asked for here, and it is apprehended that no
authoritative case can be found which will carry us as far as we are
now asked to go.
Now, take the case in hand, Miss Whiteside, as the owner of the

.Point and park, or her privies in estate, at one time might have ex-
cluded all persons from entering upon either. It, to say the least,
has been private property. No legislative act has declared a,public
use in it. If such use has been impressed upon it, it has been done
by her. Holding the absolute title, she could control it as she liked,
so long as she did not use it to the injury of others. She could have
donatea. it to a public use generally and absolutely, or to such lim-
ited use as she might prescribe, or she could have preserved its pri-
vate character. As her private property she had the right to in-
close it; after its inclosure she had the right to admit as many or as
few within the inclosure as she pleased. Because she saw fit to
admit some persons upon payment of a given fee gave to others no
right to be admitted on the tender of a like fee. They were in no
worse or different position than before any admissions were made.
No loss had been sustained by them; no consideration had passed
from them. Nothing can be found on which to predicate an equity
in their favor. The fact that people may have been admitted to
such 8·n extent as to make the business of carrying passengers to the
Point profitable to complainant raises no equity in his favor. It was
brought about by no use of his property or expenditure of his money.
Respondent has as much right to require him to contribute such
portion of profits as might be deemed equitable, which she has ena-
bled him to make by the allowance of great numbers to go to the
Point, as he has to demand of her the use of her property that his
business may pro'>per. Neither he nor the public has any greater
right to the property than she has given t4em. There is no greater
obligation on her part to contribute to the public use, gratification,
or pleasure than rests upon others. She holds her property subject
to her control just as others hold theirs, until it is applied to the
public use by an act of the sovereign power through methods known
to the law, or until she appropriates it by her VOluntary act to the
use of the public. A court cannot appropriate it to such purpose
against her consent. She can determine who shall be admitted
within her premises and who shall be refused admission. Of course,
this remark has no reference to officers of the law armed with pro-
cess.
There is no explicit allegation that she does not allow complainant

v.19,no.3-11
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to take his conveyances over the turnpike. The contrary is to be in-
ferred from the language used, and is established by the record. The
gravamen of the averments are that she is owner of the Point and
park, as well as turnpike, and th-at the use she makes of the park
and Point is a discrimination in of one concern traveling the
pike and against another. Her turnpike is authorized by legislative
authority and is a public r()ad, on which discriminations could not
tolerated. But because the owner of the pike may have other

property under a totally distinct title from that of the pike, and of So
different. character, and applied to and appropriated for a different
use, there is nothing in law or equ,ty which compels the owner to
ordinate the uses of the one to the purposes of the. other. They are
held as independently as though the title to each were in different
.persons. The law-the courts.-cannot control the operations of
private business. In a free government the people must be left to
the control of their own business. Competition must be allowed,
union and co-operations of interests must be permitted, so long as the
law is not violated or private injuries done.
Complainant has engaged in· a business in which he serves the

public. He charges, as we will suppose, one customer three dollars
for the use of a carriage and team, and another five dollars, and
another still nothing for precisely the same service. Is there any law
that will authorize the courts to control his action in thus discrimi.
nating? The pleadings show that another turnpike, St. Elmo, runs
up Lookout mountain, (which may be traveled as well as respondent's
in reaching the Point,) and yet complainant tells us in his bill that
he is willing to carryall his vehicles and horses over respondent's
pike if she will admit his passengers to the Point. Now, what rule
of law or equity would allow complainant to discriminate against St.
Elmo pike and in favor of respondent's, when it becomes his interest
to do so, and yet not allow respondent to discriminate against com·
plainant and in favor of Owen & Co. in the way of admission to the
park and Point when she may think it to her interest to do so?
It is said that the state has imposed a tax on public parks, and

that this is a legislative act, declaring the character and use of the park
to be public. The taxation of the park indicates rather that the state
considers it private property. It is not usual that public property, or
property set apart for public uses, is taxed, and it does not seem that
the imposition of the burden of a tax on the property should be con-
strued as setting apart the property to public use. It would be
strange if a citizen of the state were required by the state to pay a
tax for the privilege of having his property placed beyond his con-
trol. On the contrary, it would seem that this taxation indicates
that the state believed that the owner ought to pay a tax for the
privilege of using her private property to raise money by charging
the people for its use. So far from considering it an appropriation of
her property to a public use, by which the public is benefited, and
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through which it acquires to it such rights and equities as may be
enforced by the courts, it is declared a privilege to allow the pr.blic
to use it by the payment of a fee for admission thereto, for which
the owner should be taxed. The benefit is to the owner and not to
the public. Complainant is taxed for the privilege of charging his
customers for his services, but that does not make his a public busi-
ness. ' There is little question, probably, but that the public necessi-
ties may require, under the proper conditions, that private property
may be taken for the use of the public for purposes of recreation and
pleasure, but the courts cannot undertake so to appropriate and
apply it without legislative authority. It follows from the views ex-
pressed that the conclusion is that the injunction granted under the
original bill, especially with the light thrown upon the case by the
subsequent proceedings, ought to be dissolved.
The first amended bill of complainant presents no features so

different from the original bill as to demand additional consideration.
The last amended bill of the complainant p1;esents a case very dif-
ferent from the theory of the original bill. It has a twofold aspect:
First. It alleges that respondent's turnpike road was chartered to run
from the foot to the summit of Lookout mountain, and that the sum-
mit is not at the brow of the mountain, but is near the Point, and
that the dirt road from the brow to the Point is a part of the turn-
pike, and was opened and used as such; that the park fence is built
across the road and obstructs it, and is therefore a nuisance, by which
complainant suffers irreparable injury. Second. It is alleged that if
the dirt road is not a part of the turnpike, it was opened by the own-
ers of the lands over which it passed, and dedicated to the public
as a public road, and is obstructed as above shown.
The last position is strongly fortified and strengthened, to say the

least, by the use of the road for a period of 30 years and more, and
by the terms and declarations of deeds executed by the owners of the
land for various lots of land bounded by this road. The Point, how-
ever, is not part of this road. The road does notquite reach it. If
the road were thrown open from end to end to the public, every per-
son might be excluded from the Point by its inclosure, or otherwise.
The whole pleadings show that admission to the Point is what is
wanted. This road leads to nothing but the Point. There is little
or no value in the free and unobstructed use of the road by complain-
ant, unless his passengers can be admitted to the Point after coming
to the end of the road. This they cannot d() without respondent's
consent, and no case is made by which a court would be justified in
forcing her assent. This obstruction of the road does not present
Buch an instance of irreparable damage as would authorize the inter-
ference oi a court of chancery by its injunction.
Miss Whiteside comes and files a bill in the nature ofa cross-bill,

in the cause, in which she gives a history of the case and recounts
the steps taken in it. She asserts her right to the property and to
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its absolute control, and asks that Sharp be enjoined from taking his
vehicles and passengers into the park and Point. Substantially, she
asks this court to enjoin the injunction of the state court, which could
hardly be done. The disposition made of the injunction under the
the original bill destroys the foundation for Miss Whiteside's applica-
tion anyway, and no injunction will be granted her.
There remains the injunction on Miss Whiteside's cross-bill, filed

in the state court. No action is invoked in regard to it, and therefore
no order is made in reference to it. It appears to be innocent and
hfl,rmless, anyway.

The reasons given by Judge KEY for the distinction taken by him in the
text are s6 clearly and forcibly stated that they call for no further exposition.
The question, however, of illegality of contracts in restraint of business is
one of such growing interest that it may well claim a more minute and copi-
ous discussion than is consistent with the adjudieation of a single contested
iSRue, such as that more immediately before us. Contracts of this class may
be ranged under the following heads:
(1) RESTRICTION OF PUBItICDUTIES. Wherever a public duty is lawfully ac-

cepted or imposed, a contract by the party who should discharge it, to limit
its eflicieIicyto a particular class of persons, is invalid. No one who is bound
to perform a public duty to a particul>tr line of customers, clients, or depend-
ants, can, by contract, give a preference to certain persons over others
among the persons priVileged. We may illustrate this position by cases in
which, when public offices are by the law of .the land open to competition,
those having the disposal of such offices contract to sell them to particular
aspirants. Aside from the oujection that such contracts are void on the
gl'Oimd of corruption, they are void for the reason that they unduly re-
strict the disposal of public duties which should not be so restricted. 1 The
same reason avoids contracts for the influencing legislatures to pass bills
for the benefit of some of the parties contracting•.. This is not merely
because "lobbying" contracts of this class are against the policy of the law,
but it is also because agreements restricting the discharge of a public duty
are in themselvesinvalirl. And the reasons given for·the rulings in this re-
lation show that this distinction is generally recognized. Persons rendering
professional services before committees of the legislature may recover com-
pensation for these services from the parties employing them. It is other-
wise, however, when personal influence is used to induce legislators to dis-
criminate between claimants for particular privileges. "We have no doubt,"
says SWAYNE, J., in a case in which this question camEl up before the su-
preme court, "that in such cases, as under all circumstances, an agreement,
express or impli@d, for purely professional services is valid. Within this
category are included draughting the petition to set forth the claim, attending
to the taking of testimony, collecting facts, preparing agreements, and sub-
mitting them orally or in writing to a committee or other proper authority,
and other services of like character. All these things are intended to reach
only the reason of those sought to be intluenced. They rest on the samll
principle of ethics as professional services rendered by a court of justice,
and are no more exceptionable. But such services are separated by a broad
line of demarcation from personal solicitation, and the means and appliances
lKingston v. Pierrepont, 1 Vern. 5;

Biachford v. Preston, 8 '1'. R. 89; Card v.
lfope. 2 Baril. & C. 661; Thomson v.
Thomson, 7 Yes. 470 i Waldo v. Martin,

4 Barn. & C. 319; Cardigan v. rage, 6 N.
H. 183; Gray v. Hook. 4, N. Y.449;
Hunter v. NoIf, 71 Pa. St. 282; Grant v.

8 Ga. 553.
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which the correspondence shows were resorted to in this case. "1 These
means were not payment of money, but application of social and political
fluence to obtain undue discrimination in legislation. And the same position
has been subsequently repeatedly reaflirmed.2 And, on the same principle,
agreements to induce an executive to prefer particular parties in the distri-
bution of patronage have been held invalid.s
(2) AGREEMENTS NOT TO DoBuS1NESSOR WORK IN A PARTICULAR PLACE.

The policy of law requires labor to be unrestricted; and even were it not so,
it might be a serious question whether the enforcement of an agreement to
labor permanently and exclusively for a particular pt'rson, at his absolute die-
tatinn, is not in conflict with that clanse of the fourteenth amendment of the
constitution of the United states which prohibits involuntary servitude. If
an agreement to labor permanently and exclusively for a partiCUlar person,
without discrimination as to the line of labor, is valid, and can be enforced,
then an agreement for life service could be enforced. Aside from this diffi-
culty, however, which will be cons!derecl more fully under the next head, the
good of society requires that improvident bargains by laborers to work ex-
clusively for certain employers should not, as permanent arrangements, be,
upheld. Hence, a special engagement to work for a particular employer for a
particular time, will be .sustained, but not a permanent and exclusive trans-
fer of services.4 It is true that if a tradesman or a professional man agree,
upon selling the good-will of his business, not to interfere with his vendee,
this agreement will be snstained by the supposing that the restraint
is reasonable.6 But to be reasonable there Inust be a limit as to the space over
which the exclusion is to operate, and a limit as to the particular kind of labor
to be restricted. "When a limit of space is imposed, the public, on the one hand,
do not lose altogether the services of the party in the particular trade; he
will carry it on in the same wayelsewhere; nor within the limited space will
they be deprived of the benefits of the trade being carried on, because the
party with whom the contract is made will probably, within those limits, ex-
ercise it himself. But where a general restriction, limited only as to time, is
imposed, the public are altogether losers, for that time, of the services of the
individual, and do not derive any benefit in return." 6

1Trist v. Child, 21 Wall. 441.
2 Meguire v. eorwine, 101 U. S. 111;

Oscanvon v. Arms Co. 103 U. S. 261;
Powers v. Skinner, 34 Vt. 274; Bryan v.
Reynolds, 5 Wis. 208; Gill v. Williams, 12
La. Ann. 219.

3 ''Vakefjeld Co. v. Normanton, 44 Law
T. (N. S.) 697; Tool Co. v. Norris, 2 Wall.
45; Pingry v. Washburn, 1 Atk. 264.
• Collins v. Locke, L. R. 4 App. Cas.

674; Farrer v. Close, L. R. 4 Q. B. 612;
Spinning Co. v.Hiley, L. R. 6 Eq. 551.

5 Honsillon v. Ronsillon, L. R. 14 Ch.
Div. 351; Vickery v. Welch, 19 Pick. 523;
Taylor v. Blanchard, 13 Allen, 370; Keller
v. Taylor, 53 Pa. St. 467.

S Wood v. Byrne, 5 Mees. & W. 562.
Since the publication of my book on

Contracts, in 1882, there have been several
cases affirming the general principle there
stated and repeated in this note. Thus, in
Smith v. Martin, 80 Ind. 260, it was held
that an agreement by a milkman not to
sell milk at a particular town was good as
to sales in such town, but did not prevent
him from selling milk at his farm, out of
t0Wll. In Jacoby v. Whitmore, (July,

1883,) reported in 49 Law T. (N. 8.) 835, it
was held that an agreement by a person
employed by another not to carryon a
business such as that of the employment
at any time thereafter within a certain
area, IS, in the absence of a specific cove·
nant or stipulation to the contrary, to be
understood to continue during the whole
of the employe's life-time, notwithstand-
ing the employe bas removed his business
to another place, and assighed it to a third
person. The defendant, the suit being for
an injunction, on entering upon an em- .
ployment as shopman to C., an Italian
warehouseman, agreed with C. (there be-
ing no mention ofassigns) not to carryon a
similar business within a mile ofC.'s then
shop. C. afterwards moved his business
to other premises, 450 yards distant, the
defendant continuing with him as shop-
man. The defendant gave up his situation
shortly after his removal, and then, some
additional time elapsing, C. sold his in- .
terest and good-will in the business to J.
It was held (BREIT, 111. R .. aud
and BOWEN, JJ., re ...ersing BACON, V. C.)
that the defendant should be enjoL .ed, 011



166 FEDERAL REPORTE&

(3) AGREEMENTS TO LABOR EXCLUSIVELY FOR PARTICULAR PERSONS.
fn cases of this class two conflicting principles are to be reconciled. One of
these principles is that no agreement is to be sustained when the effect of it
would be to draw permanently and absolutely from the market any specific
quota of labor by which the market would be improved. The other is that
freedom of contract should not be impaired. These two principles are recon-
ciled, in the relation here noticed, by the positIon that freedom to contract
to wIthdraw from labor is to be sustained in all cases in which the with-
drawal is limited to a particular place and to a particular line of business.
'£he same distinction is applicable to agreements by parties to deal exclusively
with each other in particular lines of business. The law of partnership as-
sumes that such an agreement, when either for a limited time, or when dIs-
soluble at the will of the parties, is promotive of the public good as well as
of the good of those immediately concerned; and hence partnership articles,
when so conditioned, have been sustained in all jurisprudences. Still more
marked iUustrations of the principle before us are to be found in the well-
known English rulings in which it is held not to be against the policy of
the law for a purchaser or lessee of land from a brewer to covenant that in
case he opens a public house he will buy all his beer from such brewer.1 It
has even been held that a contract by an author to write exclusively for a
particular publisher will be sustained; 2 though this must be on the supposi-
tion that the cQntract is reasonable, and does not put the author in a position
in which his productive powers would be limited, or his services secured on
an .Inadequate remuneration.. And in v. Benham,3 which was an
application for an injunction to prevent an opera singer from Violating an
agreement to sing exclusively for the plaintiff, BROWN, J. said: "Contracts
for the services of artists or authors of special merIt are personal'and pecul-
iar; and when they contain negative covenants, which are essential parts of

the application of J., from setting up Ii
similar at a spot within a mile
from .. both of C.'s places of business.
"Apart," said BOWEN, L. J., "from the
q !lestion as to of trade, a man
way bargain as he' chooses. Sometimes
it. is said that contracts as to personnl serv-
ice cease with the employment; but
there is no doubt that a man may bind
himself by a contract with a master so
long as he is in trade; otherwise it could
be said that the contract was that Cheek
was only to have the benefit of it so long
as he carried on business. The assigns are
Ijlot mentioned in this af'reement, but,
reading it in the plainest way, it is that
Whitmore (the defendant) was at no time
thereafter to carryon business within a
certain distance of this shop. Then how
does the doctrine as to restraint of trade
prevent that construction? If that COll-
struction would show that the contract
was unreasonable, as being in restraint of
trade, the agreement should not he so
read. The on Iy way other cases affect the
point is that, if being construed in a par-
ticular way, the contract would be in re-
straint of trade, that construction should
l).ot be put upon it. What is restraint of
trade? All contracts in restraint of trade
are not void.-that is conclusively settled
on the authority of cases in the exchequer
chamber and other courts. It is not against

public policy for a person entering an em·
ployment to enter into a covenant, re-
stricted as to space, not to carryon the
same business on his own account, even
if his employer should leave the business.
The employer wishes to have security
given to the business not only while he is
carrying it on himself, but in favor of his
successors, and during the whole life of
the covenantor; and, if reasonable when
made, subsequent circumstances do not
affect the operation of the contract under
the rule as to contracts in restraint of
trade. Therefore, the obvious reading of
this contract does not make it unreason-
able. Then is such a contract assignable?
If it is for all time, it may, of course, be
enforced after Cheek (the employer) has
left the business. Another queslion is,
whether the benefit of the contract was
assigned or not. I think it was. It is
part of the beneficial interest, and it is
part of the good-will. It is said that the
agreement did not bring customers to the
shop, but it 'Prevented them from being
taken away."

1 Cooper v. Twibill, 3 Camp. 286n; Gale
v. Reed, 8 East, 80; Catt v. Tourle, L. R.
4Ch.654.

2 Morris v. Colman, 18 Ves. 43'i.
8 i6 Fed. Rep. 37, (U. S. Cir. Ct. N. Y.

1883.)
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the agreement, as in this case, that the artist will not perform elewhere, and
the damages, in case of violation, are incapable of definite measurement, they
are to be observed in good faith and specially enforced in equity." To this
effect are" cited Howard v. Hopkyns,l Fox v. Sca1'd,2 Jones v. Heavens,3
Barnes v. McAllister,' Nessie v. Reese,6 "T"enel' v. Jackson.6 Contracts, there-
fore, by whicll a particular artist is bound to give his services for a specified
season to a particular manager are valid and will be enforced, the reason being
that the artist is not bonnd to render his services to all applicants indiscrim-
inately, and that these services are in a special voluntary line. The saIne
rule applies to contracts with physicians; though there can be no question
that if a hospital or dispensary should be chartered for the express purpose of
affording relief to all patients·Without discrimination, contracts made by it
to confine its benefits to a particular line of applicants would be held invalid.
But in any view contracts of this class will not, if oppressive, be enforced
in equity. Thus, ina Pennsylvania case,7 the evidence was that Keeler
agreed to instruct Taylor in the art of making platform scales, and to employ
him in that business. Taylor engaged to pay Keeler, or his legal represent.
ative, $50 for each and every scale he should thereafter make for any other
person than Keeler, or which should be made by imparting hill information
to others. This was held to be an unreasonable restriction upon Taylor's
labor, and therefore void as in restraint·of trade and legitimate competition.
The case being an application to a court of equity to enforce a bargain, it
was held that, though "contracts for partial restraints may be good at law,
equity is loath even then to enforce them, and will not do so if the terms be
at all hard Ol'evencomplex." Itwas added that, if it were not void, however,
a chancellor would regard the hardships of the bargain, and the prejudice to
the public, and would withhold his hand from enforcing it."
(4) AGREEMENTS ONLY TO PRODUCEOR LABOR FOR A PARTICULAR MAR-

KET. An interesting distinction is bere to be pbserved. rt may be that a
party owning particular staples, or haVing the control of labor to any large
amount, is under 110 duty to offer these staples or labor to the oommunity at
large. If this is the case, agreements made by him, on a sufficient considera-
tion, to give these staples or this labor exclusively to particular persons are
valid. It is otherwise when. the agreement is to give a monopoJy to a partic-
ular party of a commodity which should be open to purchase" to the com-
munityat large.s

(5) AGREEl\£ENTS BY ACOMMONCARRIER TO DISCRIMINATE AGAINST PAR-
TICULAR PARTIES ENTITLED TO BE ACCEPTED AS CUSTOMERS. A common
carrier is b·ound to afford equal facilities to all customers paying him a rea-
sonable fare. A recent illustration of this rule is to be found in Wells v.
Oregon R. R.9 In this case, which was a bill in equity before FIELD, J.,
asking for an injunction, the plaintiff claimed to be a corporation under the
laws of Colorado, engaged in the express business on the Pacific coast. The
defendants were corporations under the laws of Oregon, owning steam-ves-
sels on the Pacific waters and tributaries, and railroads on the Pacific coast.
The plaintiff's business was that of It carrier of parcels under the direct super-
vision of agents accompanying them from the office of the owner or shipper,
and delivering them at the office of the consignee. The plaintiffs, in other
words, were express agents; the defendants proprietors of a steam-boat and
railroad line; and the question presented, to adopt the language of FIELD, J.,

12 Atk. 871.
'33 Beav. 321.
84 Cb. Div. 636.
418 HGw. Pro 634.
129 How._ Pro 382.

846 How. Pro 889.
7Keeler v. Taylor, 53 Pa. St. 468.
8 See Whart. Cant. 442.
t 18 Fed. Rep. 518.
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was: "Shall the railway companies and steam-ship companies engaged in that
trade be required to furnish facilities to the express companies in the trans-
action of this business? The business would entirely fail, and come to an
end, if certain facilities for its transaction were not afforded them, such
as allowing to them special cars or apartments, or definite spaces in them,
for the transportation of such articles, with a messenger in charge thereof,
having sufficient room for the assortment of the articles by him while in
transit, so as to facilitate their delivery at the dillerent to which they
may be destined. It may be difficult to define with accuracy what should be
deemed proper facilities in each case. That will depend very much upon the
extent of the business, and the character of the articles carried by the express
companies. In the pr(lsent cases it is not necessary to designate what those
facilities should be. The object of the two suits is to restrain the defendants
from denying to the plaintiff the facilities which have heretofore been fur-
nished to it." He proceeds to say: "The question is one of much difficulty,
and its correct solution will be far-reaching in its consequences. It has lJeen
before different circuit courts of the United States in some cases, but has
never been brought before the supreme court. In the case offSonthern Exp.
Co. v. St. Louis, I. M. & S. R. Co., in the eighth circuit, it was considered by
Mr. Justice MILLER of that court, sitting with Judge MCCRARY in holding
the circuit court. 10 FED. REP. 210. The railroad company in that case was
enjoined by them from refusing or withholding the usual express facilities
from the plaintiff. In giving his conclusions, Mr Justice MILLER, amollg
other things, held that the express business is a branch of the carrying trade,
which, by the necessities of commerce and the usages of persons engaged in
transportation, has become known and recognized so as to require the court
to take notice of it as distinct from the transportation of the large mass of
freight carried on steam-boats and railroads; that the object of this
express business is to carry small and valuable packages rapidly, in such man-
ner as not to subject them to the danger of loss and damage, which, to a
greater or less degree, attend the transportation of heavy or bUlky articles of
commerce; that it is one of the necessities of this business that the packages
should be in the immediate charge of an agent or messenger of the company,
or parties engaged in it, without any right on the part of the railway com-
pany to open and inspect them j that it is the duty of every railroad company
to prOVide such conveyance, by special car or otherwise, attached to their
freight or passenger trains, as are required for the safe and proper transpor-
tation of this express matter on their roads; that the use of these facilities
should be extended on equal terms to all who are actually engaged in the ex-
press business, at fair and reasonable rates of compensation, to be determined
by the court when the parties cannot agree thereon: anc] that a court of equity
has authority to compel-the railroad companies to carry this express matter,
and to perform the duties in that respect. The same question has been de-
cided substantially in the same way in other cases. From the decisions ren-
dered in some of them, appeals have been taken to the supreme court, and
the cases are now on its Under the8e circumstances I have come
to the conclusion to follow the. view expressed in them, rather than to go into
an extended consideration of the question. The cases are now
pending in the supreme court: Memphis & L. R. R. Co. v. Southern Exp.
Co., st. Louis, 1. M. & S. R. Co. v. Southern Exp. Co., and Missouri. K.
& 2'. R. Co. v. Dinsmore, President of Adarns Expl·ess Company. In their
determination the question presented will be definitely and a.uthoritatively
settled."
For the reasons above given, the supreme court of Connecticut beld in-

valid a contract by which the Hartford &; New Haven Railroad agreed to de-
liver to the New York &;New Haven Railroad at New Haven all passengers by
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its linefor:N'ew York; and the New York & New Haven Railroad was to pre-
vent the construction of a railroad which would be a rival and a competitor
of the Hartford & New Haven Railroad. 'l'his was declared by the court
to be a contract void as against public policy.l
It has been held in New York 2 that a contract precluding one of the con-

tracting railroads from building branches was void as an infringement of
the rights of travel. The court says: "It is a compact between the par-
ties intended to affect the facilities for public travel over a route of rail-
road which had been or might be authorized by law. * * • Such an ar-
rangement was intended to prevent the extension of the New Haven &
Xorthampton Railroad to any point north of its terminus at Granby, and to
prevent any competition in travel detrimental to the interests of plaintiff's
road, which had a monopoly of the carrying trade from Springfield, and points
north of Springfield, via the Northampton &8pringfield Railroad, which such
extension might affect. The completion of the New Haven & Northampton
Railroad to Northampton would open a new line for travel southward, which
would be a competitive rival of the road of the plaintiffs. Such competition
and rivalry it was not lawful for these parties to prevent, or attempt to pre-
vent, and any contract to effectuate such a purpose is void. Public policy
is opposed to any infringement of the rights of travel, or of any of the facil-
ities which competition may furnish; and the law will not uphold anyagree-
ment which does or may injuriously affect such rights or citing
Doolin v. Ward,3 Hooker v. Vandewater,4 and Hood v. N. Y. & N.li. R. R .•
In Hooke1' v. Vandewater 6 the proprietors of five several lines of boats,

engaged in the business of transporting persons and freights on the Erie and
Oswego canals, entered into an agreement among themselves to run for the
remainder of the season for certain rates of freight and passage, then agreed
upon, and to divide the net earnings among themselves, according to certain'
proportions fixed in the articles. '£his agreement was declared illegal. "It
is a familiar maxim," said the court, "that competition is the life of trade. It
follows that whatever destroys or even relaxes competition in trade is in-
jurious, if not fatal, to it."
In Denver R. R. v. Atchison, Topeka, etc., R. R.,7 it was held by the circuit

court for Colorado that a contract between two railroad corporations, by
which they agreed to exchange their traffic, and not to "connect with or take
business from or give bllSiness to any railroad" which might be constructed
in Colorado or New Mexico after the date of the agreement, is void as against
public policy. This ruling is sustained by an instructive note by Mr. Adel-
bert Hamilton, citing Oha1'lton v. R. R.,s Salt 00. v. Guthrie,9 Oentml R. R.
v. Collins; 10 though it is admitted that the point is decided differently in
Hare v. R. R.,n Southsee Co. v. London R. R.,12 and Eclipse 00. v. R. R.lS
In Twells v. Penn. R. R.14 it was decided by the supreme court of Pennsylva-

nia in U:l63, that, though A., a railroad company, may have power to discrimi.
nate between "local" and other freights, it cannot make such a discrimina-
tion on the ground that the freight discriminated against is to be carried to
its place of final delivery by another company after reaching the termi-
nus of A.'s route. "The defendants," said STRONG, J., (afterwards a jUdge
lState v. Hartford & N. H. R. Co. 29 85 Jur. (N. S.) 1100.

Conn. 538. 935 Ohio St. 672.
2 Hartford R. R. v. N. Y. & N. H. R. R. 1°40 Ga. 582.

SRob. 411. 112 Johns. & H. SO.
86 Johns. 194. 12 2 Nev. & Man. 341.
44 Denio, 349; 29 Conn. 538. 18 24 La. Ann. 1.

Conn. 502. 1'12 Amer. LawReg. (0. S.) 728 j SA-mer.
84 Denio, 349. Law Reg. (N. S.) 728: 21 Int. 180.
715 Fed. Rep. 650.
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of the supreme court of the United States,) giving the opinion of the supreme
::lourt of Pennsylvania, "are authorized by their charter to be common carri-
ers on their railroad from Pittsburgh to Philadelphia, with power to establish,
demand, and receive such rates of toll, or other compensation, for the trans-
portation of merchandise and commodities as to the president and directors
shaU seem reasonable. It is admitted that, in the exercise of these powers,
they must treat all customers alike. Now, it is clear that if they receive
coal oil at Pittsburgh to be carried to Philadelphia, it can make no difference
to them, either in the risk or cost of ,transportation, whether Philadelphia
is the point of ultimate destination of the oil, or whether the consignee in-
tends that it shall afterwards be started anew on another line, and forwarded
from Philadelphia to New York. The point of final destination of the
freight is a matter in which they have no interest as carriers over their own
road. If it be admitted that they may contract to carry freight to points
beyond Philadelphia or Pittsburgh, over connecting lines, it is still true
that as to all carriage beyond the tel'mini of their own road they stand in
the position of third parties, and they can no more secure to themselves an
advantage over other carriers on the connecting lines by discriminating in
tolls on their own, than they could secure similar advantages to one ship-
per over another in the same way; yet this is the practical effect of the reg-
ulation which the defendants are seeking to enforce against the complainant,
and we cannot doubt that such is their object in making it. They in reality
say to him: 'Employ us to carry your oil, not only over our road to Phila-
delphia, but thence to New York. If you do not, we will exact from you
for its carriage to Philadelphia six cents per hundred pounds more than we '
demand from all others who employ us to transport similar freight only to
Philadelphia. Or, if you employ us to carry it to New York after it shall
have reached P\liladelphia, we will carry it to Philadelphia for six cents less
per hundred pounds than we are accustomed to charge others for similar
transportion.' No one wHl maintain that they can lawfully make such
a stipulation for the benefit of a third party, e. g., one of two other carriers,
They cannot say to a shipper at Pittsburgh, of any domestic product, 'You
have freight destined to New York. You must send it over our road to
Philadelphia,. If, when it arrives there, you will forward it by A. to New
York, we will carry it over our line at certain rates. If you send it by any
other than A. our charges will be higher.' This is a discrimination that can-
not be allowed, Conceding it, would put in the power of the defendants a
monopoly of the carriage of all articles- which pass over their road from
either terminus to every place of final delivery. The oppressive effects
of stl,cll a rule are the same, whether its motive be to benefit third or
the railroad company itself. Of transportation along the line of their road
the defendants practically have a monopoly. It is not consistent with the
public interests, or with the common right, that they should be permitted so
to lise it as to secure to themselves superior and exclusive advantages on
other lines of transportation beyond the ends of their road. If they contract
to carry freight to distant points in otller states and countries, they should
stand on the same footing with other carriers, over other roads and lines
than their own. If they may use their exclusive powers over their road so
as to force into their owli hands all external carrying trade, and do this at
the expense of a shipper or class of shippers, it is quite possible for them to
exclude one domestic product from all foreign markets. Shippers of such
products might be compelled to seek a final market in Philadelphia, under
penalty of such increased rates of toll beyond as to make it impossible for
them to find any other place of sale. These consequences, more or less ag-
RT:lvated, to the will of the defendants, and according to interests
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they may have distinct fromthose Wllichbelong to them of thElir
road, flow naturally from permittlIig the destination or use to be made of
freight, after it has left the road, to affect the price of carriage over it.
"In Baxendale v. (heat Westem R. 00. (14 C. B.N. S. 1; 16 C. B. N. S. 137)

it was held that the company could not secure to themselves a monopoly of
the delivery of goods beyond the termination of their road by a general regu-
lation charging it. gross price for carriage on the road, including the cost of
such delivery, to all persons, whether they receive their goods at the station
or beyond. In other words, they were not allowed to make use of their rights
over their road to secure to themselves advantages beyond it. That there are
special privileges to individuals or classes of men, makes no difference, for
they are but declaratory of the common law. Sanford v. Oatawissa R. 00.12
Harris, 378. We hold, then, that the rule of the defendants, of which the
complainant complains, is unreasonable, and such as they have no lega:! right
to enforce. The apology set up for it is not sufficient•. That the imposition
of higher rates for carrying the complainant's oil to Philadelphia, because it
is afterwards to be forwarded in some way to New York, is necessary to pre-
vent his haVing an advantage in the New YOl'k market over those who em-
ploy the defendants to transport all the way, or over those who !lend oil from
Pittsburgh to New York with through bills of lading, is a matter outside of
their control. It has no proper relation to them as carriers."
Two points are worthy of notice in reference to this remarkable case. The

first is that, though reported in two current Philadelphia perodicals, above
noticed, it is not to be found in the regular Pennsylvania reports. The sec-
ond point is that at the same of the supreme court of Pennsylvania
was decided, JUdge STRONG also giVing his opinion, the case of Shipper v.
Pennsylvania R. H., (reported in 47 Pa. St. 338,) in which it was held that the
Pennsylvania Railroad Company had a right, under its charter, to charge a
higher freight on goods coming to it from beyond the state than it had for
freight delivered to it in the state. "There is nothing," so Judge STRONG
closes his opinion, "in the constitution of the United States that prohibits a
discrimination between local freight and that which is extraterritorial, when
it commences its transit. Such a discrimination denies to no citizen of
another state any privilege or immunity which it does not deny to our own
citizens. "
On the same reasoning it has been held that an agreement whereby a rail-

road corporation grants to a· telegraph company the exclusive right to put
on the railroad track a telegraph line, cannot be sustained. The reasons
given are twofold: First, such a monopoly cripples competition, and is
therefore in restraint of trade; seooudly, telegraph companies are by act of
congress authorized to operate telegraph lines on all roads used as post-roads.!
On the question of the right of a railroad corporation to give the exclusive use
of its track to a particular telegraph company, the supreme court of Illinois
says: "The objection to the contract on.the ground of public policy is that
it gives to the appellant, the Western Union Telegraph Company, the mo-
nopoly of the telegraph business along the line of the railroad. However it
may be as to the provision of the contract in this respect, taking in its full
extent of an exclusive right of way and the discouragement of competition,
in so far as it goes only to the exclusion of competitors from the line of
poles occupied by a complainant, when direct injury to the actual working
of complainant's line of wire might result. it is, in our view, not liable to
this objection. So long as any other company is left to erect anotlJer
line of poles, we see no just ground of complaint on the score of monopoly

! Western U. Tel. Co. v. Burlington R. Tel. Co. v. Railroad, 1 McCrary, 041;
R. 11 Fed. Rep. I; Pensacola Tel. Co. v. Westeru U. Tel. Co. v. Railroad, Id. 665.
Western U. Co. 96 U. S. 1. See AUanta
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or the repression ot competition." Western U. Tel. Co. v. Chicago & P. R.
R. and Atlantic & P. Tel. Co. 86 Ill. 246.
In Western U. Tel. 00. v. Atlanti(', etc., l'el. Co., in the court of common

pleas of Columbus, Ohio, .Judge GHEEN gave an opinion from which the fol-
lowing extracts are taken: "This contract embraces other provisions which,
as it is alleged, the defendants propose to interfere with. It will be ob-
served that it is not averred in the petition that the defendants propose to
remove any but the one wire,-the railroad wire,-nor to prevent the plaintiff
from using or continue to use, for the transaction of its business as a tele-
graph company, the o('her wires on the poles erected under the contract.
The complaint is that the railroad company proposes to violate a term or
covenant of the contract by permitting a competing line of telegraph to be
erected on its right of way by a rival company, by which its prufits will be
greatly diminished. The covenant referred to will be found in the sixth
clause of the contract, and is in these words: 'The railroad company is not
to permit any other telegraph company or individual to build ur operate a
line of telegraph along its road or any part thereof,' The clause of this con-
tract now under consideration, if it shall receive the construction claimed
by the plaintiff; is,' in my opinion, against public policy.
"In the case of St. Joseph & D. O. R. Co. v. Ryan, reported in 11 Kan. 602,

a railroad company, in consideration of a grant of a right of way through
certain lands, agreed with the owners to erect and maintain a depot upon
said lands, and 1101. to have any other within three miles thereof. It was
held that the contract was against public policy. See, also, 24 Pa. St. 378.
The public have a deep interest in the operation and establishment of lines
of telegraphic communication; it would be inequitable that the rights of the
community should be sacrificed to insure the alleged privileges of the plain-
tiff from all possillle damages. In view of the facts of the case, showing
that these corporations are not the only parties interested in the contract,
and that the public at large have a deep interest in it, it would in my opinion
be an unwarrantable exercise of power in a court of chancery to grant an
injunction." This case, so it was stated in the argument in Western U.
Tel. Co. v. Baltimore & O. R. 00., was decided in 1876, and a competing line
of telegraph has been operated upon ,the Central Ohio Railroad ever since.
In Western U. Tel. Co. v. Union Pacific R. R.,l Judge MILLER thus speaks:
"It was one of the provisions of this contract that the railroad company
should not send over its wire any commercial messages, or any paid mes-
sages, or messages for any other person than for its own business. the
purposes of which evidently Wl\S to leave the exclusive right to convey such
messages to the telegraph company. And it was to enforce this clause
of the contract that the injunction was obtained by the Western Union
Telegraph Company in the state court. And it is to get rid of this provision
and permit the railroad company to convey such IUessages, and to
the wires of the telegraph company with the American' Union Telegraph
Company that messages may be conveyed brought by the American Union
Telegraph Company over the wires of the Western Union Telegraph Com-
pany, that the present motion is ma4e•. * * * We are both [MCCRARY
and MILLER, JJ,' of opinion that the railroad company has the right, as it
always had, to the exclusive use of the first, wire on the telegraph poles,
and we are of the opinion that, as the matter stands at this stage of the pro-
ceedings,_that company should have the right, pending the further litigation
of the case, to use that wire, not only for the ordinary business of the road,
but for the purpmle of transmitting comrnercialand paid messages for the
public in general."

1McCrary, 585, 597; [So C. 3 Fed. Rep. 725, 734.]
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(6) WHE:l" THERE IS NO PUBLIC DUTY THEN THERE :MAY BE DISCRIMI-
NATION. The distinction between the cases rests on the question of public
duty. When a party is bound to perform a public duty without discrimina-
tion, then an agreement to give preferences to particular persons is invalid.
When, however, as in the case in the text, there is no such duty, then there
may be a discrimination for the reasons given with much ability by Judge
KEY. Had the defendant, Miss Whitesides, been under any public duty to
permit no discrimination in the reception of persons visiting her estate. then
a contract by her to admit only such persons as should come in a particular.
line of travel would be invalid. This would unquestionably be the case did
she undertake to receive guests as at a public inn; since, as is pointed out
by Mr. .Justice BI,ADLEY in his opinions in the civil rights questions,l the
proprietur of au inn or a hotel is not permitted to discriminate arbitrarily
between different classes of guests. But Miss Whitesides was not in this po-
sition. ..A. visIt to her estate was not a necessity, as is the case with the ac-
commodations obtained by travelers from hotel or common carrier. The
visit was a matter of luxury, and on the enjoyment of this luxury she was
entitled to impose whatever restrictions she chose. It is true that the line
between the two classes of cases may sometimes be shadowy. > When, how-
ever, we apply the criterion of public duty, the two classes of cases become
readily distinguishable. We have this illustrated in some recent rulings as
to contracts by which certain teillphone companies agree to deal exclusively
with certain telegraph companies. In Connecticut such a contract has been
held to be valid.2 On the other hand, a similar contract has been held to be
invalid in Ohio; and the reason of this ruling may be found in the fact that in
Ohio a statute exists prescribing the impartial transmission of all dispatches.
A similar statute no doubt exists in Conllecticut; but it was not regarded by
the court as binding the telephone company. But, whatever we may think
of this distinction, we may regard it as settled that the only cases in which a
party is prevented from discriminating between persons seeking to do busi-
ness with him are the following: (I) Where he has the monopoly of some
staple whose use is essential to the community: (2) Where, as is the case
with common carriers and innkeepers, he is required by law to place allap-
plicants, not subject to exclusion.on police grounds, on the same footing.

> FRANCIS WHARTON.

13 Sup. Ct. Rep.lS. I Amer.Rapid Tel. Co. v. >Telephone
Co. 13 Reporter, 829.

BENEDICT and others v. ST. JOSEPH & W.R. Co. ancf others.

(Circuit Court, D. Kafl,81U. November 30, 188il)

1. MORTGAGE OF RAILROAD PROPERTV-FoRECLOSURE-WAIVBR OF APPRAISE-
MENT-LAws OF KANSAS. >

Under section 3983 of the Compiled Laws of Kansas no order for the sale of
railroad property mortgaged with a waiver of appraisement can be made by
the court until the expiration of six months after the decree of .foreclosure.
This statute regulates the transfer of land within the state, and is thetefore
binding upon the federal courts. .,

2. SAME-APPOINTMENT OF RECEIVER.
After such foreclosure the income of the road, being the property of the

bondholders for the liquidation of their claims, should be received by a disin-


