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v. Chesapeake Ins. Co. 7 Cranch, 420; Lanz v. Randall, 4 Dill. 425.
A discussion of the question in a court of original jurisdiction at this
time would seem to be unnecessary. If defendant wishes to deny the
power of congress to confer such jurisdiction On courts of states, the su-
preme court is a more appropriate forum for the discussion. The posi-
tion of the plaintiff, that an alien who has not declared his intention to
become a citizen may make a valid location of a mining claim, finds
no support in the statute. Rev. St. 2319. But this also was an im-
material question at the trial, since Vaughn was held to be qualified
after his declaration of intention to become a citizen in May, 1881,
and the jury supported his title as having become full and complete
prior to August, 1882.
The motion will be overruled.

COLLINS, Adm'r, t1. DAVIDSON.
(Oircuit Oourt, D. Minnesota. December 7, 1883.)

1. CoNTRmUTORY NEGLIGENCE.
A peraon cannot recover for injuries sustained by reason of the negligence of

another, when he has himself been guilty of negligence, but for which the mis-
chance would not have occurrred.

2. SAME-SUDDEN FRIGHT.
Imprudent conduct growing out of sudden fright is chargeable to the. per-

sob whose negligence gave rise to the alarm.
3. ACTION FOR INJURIES CAUSING DEATH-MEASURE OF DAMAGES.

Damages, in an action by personal represen tatives for injuries causing death,
are measured by the pecunialy loss, including the deprivation of future pe-
cuniary advantage occasioned thereby to those who take the benefit of the
judgment '

At Law.
E. M. Card, for plaintiff.
C. K. Davis and Williams e:t. Goodenow, for defendants.
M<lCRARY, J., (charging jury.) This suit is 'brought by the plaintiff,

as administrator of the estate of Frank Collins, deceased, to recover
damages for personal injuries causing the death of said Frank Col-
lins, which injuries, as plaintiff alleges, were caused by the negli-
gence of the defendant or his agents. The suit is brought under and
by virtue of the provisions of section 2 of chapter 77 of the Statutes
of Minnesota, which is as follows: '
..When death is caused by the wrongful act or omission of any party, the

personal representatives of the deceased may maintain an action, if he might
have maintained an action, had he lived for an injury caused by the same
act or omission; but the action shall be within two years after
the act or omission by which the death was caused.. The dat;Dages thereon
cannot exceed five thousand dollars, and the arnount recovered is to be for the
exclusive benefit of the widow and next of kin,tOb'e distributed to them in
thesaIlle,proportions as the personal property olthe deceased person:'
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The deceased, Prank Collins, came to his death by reason of a.
collision between the steam-boat Centennial and a small boat or skiff
of which he was one of the occupants, at or near Lake City, un the
Missisippi river, in this state, on the twelfth day of June, 1882. It
is admitted that the defendant was at the time of the accident the

master, and captain of the said steamer, Centennial, and that
at said time and place he and his agents and servants were navigat-
ing the said steam-boat. The plaintiff alleges that the collision, and
consequent injury and death of the deceased, were caused by the
wrongful a<)t of the defendant, his agents and servants, in negligently
running the said steam-boat upon the small boat aforesaid. This
allegation is denied by the defendant, and this question, to-wit, was
the defendant, through his servants and agents, guilty of negligence?
is the first question for your consideration.
It was the duty of the defendant, and his agents and servants in

charge of said steamer, to' exercise ordinary care and prudence to
avoid injury to persons in other boats or vessels in the river, and to
avoid collision with other boats and vessels. A failure to exercise
such care and prudence would be negligence, within the legal defini·
tion of the term. Negligence is the want of ordinary care; that is to'
say, the want of Buch care as a person of ordinary intelligence and
prudence 'Would exercise under the circumstances. If you find from
the evidence, and upon due consideration of all the facts and circum-
stances shown thereby, that the persons in charge of the steamer Cen-
tennial were guilty of negligence within the rule as I have stated it,
and that such negligence was a cause of the collision which resulted in
the death of Frank Collins, then it will be your duty to find for plain-
tiff, unless you further find that said Frank Collins, or some of those
in the small boat with him, were also guilty of negligence which con-
tributed to-that is, had a. share in causing-the collision. And in
considering this question of contributory negligence you will be gov-
erned by the same rule as to what constitutes negligence that I have
already given you; that is to say, the deceased, and those in the
boat with him, were bound to use ordinary care and prudence in order
to avoid the danger of collision, or such care as a person of ordinary
intelligence and prudence would have exercised under the same cir-
cumstances,and a failure to do so would be negligence; and if it con-
tributed to the injury it would be contributory negligence, !1nd would
defeat the plaintiff in the present action. It was the duty of .the per-
sons in charge of the steamer to keep a lookout and to avoid collision
with the small boat, if by the exercise of ordinary care and diligence
it was possible to do so. It was also the duty of Collins and the
other persons with him in· the small boat to look out for passing
steamers a.nd to keep out of the way of such steamers, if by the ex-
ercise of ordinary care and diligence they were able to do 80. A

of the persons on the steamer to perform this duty will, if
proved, amount to negligence; a failure of the persons in the. small
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boat to perform this duty will, if proved, amount to contributory
negligence. You will see, therefore, that you are to inquird and de·
cide upon the evidence before you, and in the light of these instruc-
tions, these questions: (1) Were the servants and agents of the de-
fendant who were in charge of the steamer guilty of negligence, which
caused, or was one of the causes of, the collision? (2) If this ques-
tion is answered in the affirmative, then was the deceased, Frank
Collins, or any of the persons in the small boat with him, guilty of
negligence which contribute to the collision and injury?
If you decide the first question in the negative, you need not con·

sider the second, because the plaintiff's case must fail if the negligence
of the defendant's agents and servants is not established. But if you
decide the first question affirmatively, then you must consider the sec-
ond, because the plaintiff cannot recover if the alleged contributory
negligence has been established. In other words, in order to recover,
the plaintiff must establish the negligence of defendant or his
agents, and you must also find from the evidence that the deceased
and those in the small boat with him were free from contributory neg-
ligence. By going into the small boat with the other persons on board
of it, the deceased subjected himself to the consequences of their neg·
ligence, if any, in the control and management of the said boat.
In considering the question of the negligence of thepersons in charge

of the steamer, you will inquire whether the pilot saw or conld have
seen the small boat in time to avoid a collision; and if so, whether
ordinary care was used to avoid such collision. And in this connec·
tion you will consider the question whether the course of the steamer
was directly towards the small boat, or so far to one side as to have
avoided the danger of collision, if the small boat had not been moved
towards the line upon which the steamer was proceeding. In consid·
ering the question of contributory negligence, you will inquire, in the
light of the evidence, whether, in the effort to lift the anchor by some
one on the small boat or by any other means, the small boat was
moved towards the line upon which the steamer wasadvancing, and if
so, whether such movement of the small boat was negligence and con-
tributed to the collision; or, in other words, whether, bt,t for such neg·
ligentmovement, if there was such, the collision would have occurred.
In the light of all the evidence, and with special reference to these
inqniries, you will determine the material question of fact all to neg-
ligence and contributory negligence, upon which your verdict must de-
pend. In considering the evidence, you will bear, in mind that the
question, what is negligence? depends in some degree upon the cir-
cumstances of the particular case under consideration. Thedegree
of care to be exercised depends upon the nature of the duty being
performed and the extent of the danger attending the situation. The
greater the danger, the greater the care required. A person having
control of the machinery by which a steam.boat is and
guided, is bou:p.d to use such care to awid cqllision with other vessels
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as ordinary prudence would suggest. And so a person occupying a
small boat in or near the usual channel of passing steamers, should
use like care and caution. In the case of sudden and unexpected
peril, endangering human life and causing necessary excitement, the
law makes allowance for the circumstance that there is little time for
deliberation, and holds the party accountable only for such care as
an ordinarily prudent man would have exercised under these circum-
stances.
If the defendant was guilty of negligence in running his boat in a

direction to bring him into collision with, or dangerously near to, the
small boat, and if, by reason of such negligence, the persons in charge
of the small boat were suddenly and greatly alarmed, and rendered
for the moment incapable of choosing the safest course, then if what
they did was the natural result of such fright and alarm, even if not
the safest thing to do, it would not amount to contributory negligence.
But if the steamer was proceeding in the usual course, and so guided
as to avoid the small boat in case it ha(l remained stationary, and so
as not to go so near it as to endanger in any way the safety of the
small boat, then the defendant was not guilty of negligence. If the
pilot of the steamer directed his course so as to be sure of doing no
injury to the small boat, he had a right to assume that the small boat
would not be moved towards the line of the steamer. You will ob-
serve, therefore, that if you find that the persons in the small boat
were suddenly alarmed and took measures for their safety when ex·
cited, and when incapable, by reason of the alarm and excitement, of
deliberating and acting wisely, then you will consider and decide, from
the evidence, whether such alarm was caused by the negligence of the
persons in charge of the steamer. If it was, it will excuse the persons
in the small boat of the charge of contributory negligence, provided
they acted as men of ordinary prudence would have done under the
circumstances. If the alarm was not the result of the negligence of
the persons in charge of the steamer, or if it was a rash apprehension
of danger which did not exist, it would not excuse the persons in the
small boat for having adopted an unsafe course, if they did so.
lf you find from the evidence that the persons in the small boat

were not guilty of negligence, within the rule as I have stated, and
that the accident was occasioned by the negligence of the persons in
charge of the steamer, then you will find for plaintiff; otherwise,you
will find for defendant. The burden is upon the plaintiff to show by
a preponderance of evidence that the defendant was guilty of negli·
gence. The burden is upon the defendant to show by a preponder.
ance of evidence that the persons in the small boat were guilty of
contributory negligence. If you find for plaintiff,you will then come
to the question of damages; and in considering that question, if you
come to it, you will bear in mind that you cannot find more than
$5,000, but yon may find that sum or any less sum. The measure
of damages in cases of this character is as follows: If you find for
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the plaintiff, you will allow him such damages as you deem to be
reasonably sufficient to make good to the heirs of the deceased the
pecuniary 10BB to them occasioned by his death, not exceeding the
sum of $5,000. In determining this amount, if yon come to the ques-
tion, you may consider any evidence before you tending to show what
was the reasonable expectation of pecuniary benefit to said heirs from
the continuance of his life. The age of deceased, his pecuniary cir-
cumstances, his habits of industry, his accustomed earnings, measure
of success in business, and the like, as far as they appear in evidence,
are proper to be considered.

MOWAT and others .,. BROWN and others.

(Oircuit Oourt. D. Minnesota. January 10.1884.)

1. CoUNSEL'S FEEB-LAW OJ!' ONTARIO.
In the province of Ontario it is settled, by the case of McDougal v. OampMl.

that a barrister can maintain an action to recover his fees for services rendered
as counsel.

2. SAME-BILL OF EXCHANGE-CONSIDERATION.
Even in those jurisdictions where a counsel cannot collect his fees by process

of law, an action will lie upon a bill of exchange or promissory note given in
consideration of his services.

Stipulation is filed waiving a jury, and the case is tried by the
court. The action is brought upon a bill of exchange accepttld by the
drawee:

[Stamp.]
"$1,000. TORONTO. April 20, 1880.
"Three months after date pay to the order of ourselves, at the Bank of

Commerce, here, one thousand dollars, value received, and charge to the ac-
count of MOWAT, MACLENNAN & DOWNEY.
"To Mess. Brown & Brown, St. Oatherines, Ontario."
Indorsed across the face:
"Accepted. BROWN & BROWN."
Issue is joined by the answer that the consideration for the bill is

barristers' fees, and it is claimed that, by the law of the province of
Ontario, in Canada, suit to recover such fees cannot be maintained.
Atwater d; Atwate1', for plaintiffs.
Welsh d; Botkin, for defendants.
NELSON, J. It is admitted that the law of the province of Ontario

governs the contract; and this case has been argued upon the single
point whether or not, in this province, a counsel, who is also an at-
torney, can recover his fees for services rendered as counsel in mat-
ters in litigation. It appears to have been decided by the court of
-queen's bench, in that province, contrary to the law of England, that

-----------------------------_.


