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erally for exemption from losses from firet he should not be under-
stood to mean exemption while the goods are in his possession pre-
paratory to their being laden, as. well as afterwards. In most in-
stances there must be some interval of. time between the reception of
the goods and their being actually laden on board the vehicle of
transportation, and as the law sanctions contracts by which the
carrier exempts himself from the risks of fire, it seems to me it would
bea very strained and forced construction of these contracts now
before me to hold that the exemptions in them from ''fire t leakage,
and breakage" do not apply to losses from those risks while on the
wharf, because they are mentioned in the same sentences with other
risks which are only encountered on the voyage itself.
I have not failed to consider the argument urged on behalf of the

plaintiffs, based on the inconvenience and hardship occasioned by
such an exemption as now upheld t arising from the fact that after the
goods are delivered to the carrier the usual fire insurance ",hich
covers the goods while in the warehouse of the shipper is at an end,
and that the ordinary marine policy does not attach until the goods
are laden on board, and that as the shipper does not know whether
the carrier has detained the goods on the wharf or has put them on
board, he is at loss how to protect himself. This is, however, but
one of the hardships resulting from the exemptions which carriers
have been allowed to contract for. The lawfulness of such an ex-
emption as tha.t claimed in these present cases is too firmly settled
by authoritative cases to be now doubted, and the difficulty is not to
be cured by the court's refusing to give to the words of the contract
their fair and reasonable meaning.
Verdict for defendant.

JONES V. VESTRY OF TRINITY PARISH.

((Jircuit Court, W. D. North Carolina. November Term. 1883.\

1. MONTHLY SALARy-PRESUMPTION AS TO PERIOD OF EMPLOYMENT.
There is a presumption of law that a person employed at a monthly salary is

engaged by the month, so that either party may terminate the contract at the
end of any month, unless it affirmatively appears that a definite period of em-
ployment was contemplatdd by the parties to the contract.

2. FALsE REPRESENTATIONS-RESCISSION OF CONTRACT-RECOVERY OF DAMAGES.
A person who secures employment for a stated period by false and fraudu-

lent representations mar be dismissed at any time, and his employer may reo
COVllr from him for any damage sustained by reason of the deceit.

3. CONTRACT OF SERVICE-iNCOMPETENOy-RESCISSION.
A person who, representing himself as competent to discharge any duty, is

employed for that purpose, may be dismissed upon hisincomnetencvbeinl!'
shown.
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4. SAME-BREACIl-NEGLECT TO DISCIlARGE-WAlVER.
One who, after a material breach of contract on the part of aperaon em-

ployed by him, continue3 to accept his services without reasonable cause faT
delay in him. is presumed to have waived the hreach, and will not
be allowed to set it up afterwardi.

5. SAME-BREACII OF OONFIDENCE.
A person in whom peculiar confidence is reposed may be discharged by his

employer for misleading him with respect too the matter of confidence, eveu
though the truth might have been ascertained by inquiry elsewhere.

6. SAME-WRONGFUL DISCHARGE-DAMAGES.
A person wrongfully discharged can .recover the contract price for the full

timeof service agreed upon, without showing constant readiness to perforlll the
work from which he bas been dismissed.

7. SAME-SPECIAL CON'l'RAOT-QUANTUM MERUIT.
One employed by special contract cannot recover on a lluantum meruit for his

services.

At Law.
J. H. Merrtmon, for plaintiff.
McLoud, Davidson cf; Jones, for defendants.
DICK, J., (charging jury.) If the terms of the contract declared

upon were in writing, or were admitted, or undisputed in the plead-
ings, it would be the duty of the court to construe them, and declare
the rights and liabilities arising therefrom. As the contract was
verbal, and the parties dispute about the terms of the agreement, it
is your duty to ascertain those terms from the evidence, and a}Jply
the principles of law announced by the court to the facts proved.
For the purpose of assisting you in performing such ditty I will first
refer briefly to some circumstances surrounding the parties at the time
the contract was made, and to certain facts established by the plead-
ings or by uncontroverted evidence. A jury in ascertaining the terms
of a contract, and a court in construing their meaning, clearly have
the right to consider the language employed, and also the subject-
matter and the surrounding circumstances, so as to ascertain as
nearly as possible the intention of the parties. The vestry of Trinity
parish desired to build a new edifice, which would afford more suita-
ble accommodation for the members of the church and other citizens.
For this purpose the vestry had collected about $2,500 in cash, and
had obtained about $1,000 in reliable subscriptions. With this cash
fund and subscription list, and confidently relying upon the liberality
of the members of the parish and other citizens of the community,
the vestry determined to commence the erection of the church edifice.
They applied to Prof. Babcock, of Ithaca, New York, an experienced,
skillful, and accomplished architect, to furnish appropriate plans and
specifications for the building, suitable to the convenience and wishes
of the congregation, and within the limits of the means accumulated,
and such as could be reasonably expected to be realized from future
donations. Under these circumstances, the plans and specifications
were prepared and forwarded by the architect, who also recotn-
mended Mr. Richardson, of Ithaca, New York, as an experienced
and skillful contractor and builder. After some correspondence l Mr.
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Richardson came to Asherville, and being made acquainted with the
views and wishes of the vestry and other surroundings, he offered to
furnish material, and to construct the nave and transept of the edifice
according to the plans and specifications, for the sum of $3,500.
Upon further consideration, he offered to build the chancel and
tower for an additional thousand dollars. These offers were not ac·
cepted at the time. In a few months afterwards the vestry deter-
mined to accept the offers; but Mr. Richardson declined, as he was
then engaged in other work, and the price of labor had greatly
advanced. The vestry then concluded to commence the work under
the superintendence of a building committee. Mr. King, of Raleigh,
an experienced and skillful builder, was employed to have immediate
charge of the work, and he made some preparation for the under-
taking, but he soon became sick and died. About this time the
plaintiff came to Asherville, and had several conferences with the
building committee and with other members of the vestry, and en-
gaged with them to superintend the erection of the church edifice
according to the plans and specifications furnished by the architect.
In the course of his employment he was to procure skilled workmen,
and direct them in their labor; he was to make contracts for the de-
livery of suitable materials for building; he was to pay wages and
for materials with the funds placed in his hands by the vestry, and
keep and render proper weekly accounts of such transactions, and for
his services he was to receive $125 per month.
There is no evidence directly showing that any specific time for the

continuance of such employment was expreSSly agreed upon, and
there is now a difference in the understanding of the parties upon
this question. As a general rule, in an employment at monthly wages,
without any definite time as to the continuance of service, either party
may terminate the contract at the end of a current month. This
rule will not apply when it appears from the language and other
terms of the contracts, the nature of the services, and the sur-
rounding circumstances, that the parties evidently intended that the
employment should continue until the accomplishment of a definite
object. In this case the object of the parties to the contract was the
erection of a building according to certain plans and specifications.
The plaintiff represented himself as having a long and large experi-
ence in such business, and had thus fully qualified himself for the
employment, and the defendants were desirous of procuring the serv-
ices oia prompt, fftithful, and skillfll I superintendent, who would, as
speedily as possible, erect the edifice designed by the architect.
You can consider the evidence as to all the facts and circumstances
which attended and induced the making of the contract, in forming
your conclusion as to the mutual intent of the parties as to the time
of service which was to be rendered by the plaintiff. If you should
find that the parties contemplated the continuance of the employ-
ment of the plaintiff for the entire time necessary for the completion,
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of the edifice,'and that such was their mutual understanding of the
agreement, then you will proceed to inquire whether the defendants
had sufficient legal excuse for his discharge before the work was fin·
ished. It is conceded that the plaintiff was prompt and diligent in
business, and rendered correct accounts for money expended for ma-
terials and labor.
It is insisted bv the defendants that, before the contract was en·

tered into with plaintiff, he made representations as to the prob·
able cost of the building, which were reasonably relied on, and were
a material inducement to his employment; and that those repre-
sentations were false and fraudulent, and caused much injury and
loss. You have heard the evidence upon this subject, and if you find
that the allegation is sustained, then I instruct you that such a fraud
was sufficient legal excuse for his dismissal from service.
It is further insisted on the part of the. defendants that the plain.

tiff was not competent in scientific and mechanical knowledge and
skill to construct the building in accordance with the plans and speci-
fications furnished by the architect. Upon this question of compe-
tency you have heard the depositions and testimony.of several wit.
nesses on both sides, who are acquainted with the plaintiff and have
some knowledge of his qualifications as a builder. The evidence is
conflicting, and if you find, from a preponderance of evidence, that
the allegation is sllstained, then I instruct you that the defendants
were justified in discharging the plaintiff from their employment.
It is further insisted by the defendants that the plaintiff made a

material, injurious, and expensive departure from the plans and
specifications without their knowledge and consent. To this charge
the plaintiff replies that there was no material and injurious depart.
ure, as alleged; and even if he did not strictly follow the plans and
specifications, the defendants were informed of such departure, and
by continuing his employment this alleged breach of contract was
waived, and, after such condonation, was not sufficient cause for his
discharge. If a person is continued in employment after a material
breach of contract is fully known to the employer, a waiver and
condonation is presumed by the law, and such breach cannot subse.
quently be relied upon as sufficient cause for the discharge of the
employe. This presumption of law may be rebutted by evidence
showing that there was in fact no waiver, and the jury may con·
sider all the facts and circumstances in evidence, and determine
whether there was reasonable cause for delay in discharging the em·
ploye.
It is further insisted by the plaintiff that some of the defendants

very often saw the work as it progressed, and they could easily have
obtained information from skilled workmen who were engaged in
or saw the work, in regard to any departure from the plans and
specifications, and yet his employment was continued for several
months after the alleged departure. The principleB embraced in the
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legal maxim referred to by the counsel of plaintiff have no applica-
tion to this case. As a general rule laws assist those who are
vigilant, not those who sleep over their rights." This maxim is
usually applied to persons seeking remedies in the courts, and it is the
foundation of statutes of limitation, but it has a more extensive sig-
nification. In ordinary business transactions a person must avail
himself of his own knowledge and all means of information within
reach and easily accessible. If the truth or falsehood oia repre-
sentation can be ascertained by ordinary vigilance and attention, it
is a man's own fault if he neglects to inform himself by inquiry and
investigation, and the law will not 'afford him relief from injury
caused by such neglect. This rule does not apply to a case where a
gross fraud has been perpetrated, or where a person has a right to
rely upon the statements of another in whom peculiar confidence has
been reposed. The defendants were unskilled in the work which
they had undertaken, and they employed the plaintiff, upon his repre-
sentations that he had the requisite knowledge and skill, to construct
the edifice according to the plans and specifications. They reposed
special trust and confidence in him,and they had the right to rely
implicitly npon his statements in relation to his employment; and
it was bis duty to 'fully answer their inquiries and make them ac-
quainted with his proceedings, and give them the benefit of all the
information which he possessed, or by reasonable exertion could have
possessed upon the subject; and there was no legal obligation reo
quiring them to seek other sources of information. If the plaintiff
misled the defendants npon these matters, or failed to give them
correct and full information upon their inquiries, then they were justi.
fied in discharging 'him from their employment.
It is further insisted by the plaintiff that at the time he entered

into the contract he reserved the right of exercising his own judg-
ment and discretion in performing the work, when there was any dis-,
crepancy between the plans and the specifications, or when there
was any uncertainty about the matter. This reservation did not
authorize him to make any material departure from the plans and
specifications against the will or withont the consent of the de-
fendants after they had been fully advised as to the proposed
changes. You have heard the evidence and arguments of connsel
npon the questions of fact in relation to a special contract for the
entire time that would have been required for the erection of the
building, and as to the causes for discharging the plaintiff from
employment; and, guided by the principles of law whicb I have
announced, I hope you will be able to come to a correct conclusion
on this part of the case. If you find that there was a special
contract for the employment of the plaintiff until the work entered
upon was . finished, and that· the performance of bis part of this
entire contract was prevented by his discharge from service without
legal excuse, then he is entitled to recover by way of damages $125

----------------------
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per month for such time as the evidence shows would have been reo
quired to construct the edifice. Under such circumstances as would
induce this finding it is not necessary for the plaintiff to aver and
show that he made useless efforts to have himself reinstated in em·
ployment, and was able and ready to perform the work from which
he had been improperly discharged. In this place I will not refer to
the question whether the defendants have a right to recoupment or
diminution of damages for defects in the work, and for loss and in.
jury sustained by unnecessary expenses incurred by the action of the
plaintiff as under the system of code pleading adopted in this state,
and observed and used in this court, the defendants in their answer seek
to recover such damages by way of counter.claim. I will instruct
you as to their rights in such proceeding when I come to consider
their answer. If you should find that there was no special contract
as alleged, or that the plaintiff was properly discharged, then he
cannot recover upon the first cause of action stated in his complaint.
In the second cause of action the plaintiff declares upon a quantum

meruit, and avers that he is entitled to recover the value of the work
and labor performed by him, as the defendants received and used
the benefits of his services. The defendants were obliged to receive
and use the work which had been done under thee superintendence of
the plaintiff, as it was on the church lot, and they had paid for the
materials, and for the work executed by the actual builders; and the
structure could not be abandoned or removed without great incon·
venience, loss, and expense. I am of the opinion that the plaintiff
cannot recover upon this count founded upon an implied contract.
The law will not imply a contract when there is an express one,
uniess such express contract has been rescinded, abandoned, or varied
by the consent of the parties. In this case the evidence on both
sides establishes a special contract, certain and definite in all its
terms, except as to the duration of the en1ployment, in which the
value of the services of the plaintiff is fixed by mutual agreement,
and the plaintiff cannot, upon an implied contract, obtain any other
measure of damages.
It is unnecessary to further consider this count, as the plaintiff, in

his third cause of action, claims his stipulated wages for seven months
of actual employment. The special contract, as admitted by both
parties, expressly provides that the plaintiff shall receive the sum of
$125 per month, and is only indefinite as to the time of service. In

the first cause of action in the complaint, I stated to you
that upon a contract for wages payable monthly there is a legal
presumption that the employment was by the month, and either
party may rightfully terminate the engagement at the end of such
period. I directed you to consider the evidence as to the language
of the parties, the nature of the service, and surrounding circum.
stances, to ascertain whether this legal presumption was rebutted
by it appearing that the mutual understanding and agreement of the
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parties was that the employment should continue until the edifice was
completed. If you find that there was such an entire contract, then
upon this third cause of action I instruct you that the plaintiff is en.
titled to recover his stipulated wages for seven months, and his neg·
lect to call for monthly payments in no way impaired this right.
The services were performed for that period, and they were of value
to the defendants, and of benefit in the subsequent construction of
the edifice.
I will now proceed to consider the legal right of the defendants to

recover damages under their counter-claim, which is in the nature of
a cross-action. They aver that before they employed the plaintiff he
was fully advised of the amount of funds which they had on hand
and could reasonably anticipate for the purpose of erecting the build.
ing; and also of the offers which had been made by Mr. Richardson
to undertake the construction, and plaintiff told them that he could
probaly save them $500 on such offers. That this representation
was reasonably relied on, and constituted a material inducement to
the contract of employment, and it was false and fraudulent, and all
the funds on hand were expended by plaintiff before all the founda-
tion walls of the edifice had reached the water-table, and before a
large part of the dressed stones, mentioned in the specifications, had
been finished. When representations are made by one party to a
contract, which are material, and may be reasonably relied upon by
the other party, and such representations are false and fraudulent,
and cause loss and injury, the party thus deceived is entitled to re-
cover damages for the loss and injury sustained. You have heard
the' evidence upon this subject, and if it supports the allegation you
should return a verdict for the defendants, assessing the damages in
accordance with the loss and injury sustained, as shown by the evi-
dence.
The defendants further insist that the plaintiff, before his employ-

ment, assured them that he was fully competent in knowledge, ex-
perience, and practical skill to construct the building according to
the plans and specifications of the architect; and that, without
their consent or approval, he willfully or ignorantly made material
departures from such plans and specifications, which made the foun-
dation walls insecure, and caused a much larger expenditure in
construction than was contemplated by the architect; that the plans
and specifications required that the walls should be bound together
by bond-stones placed at certain distances from each other, and
pa.ssing entirely through the wall, and that the walls should be built
with uncoursed rubble-stones laid in horizontal lines and vertical
joints; that the plaintiff used no such bond-stones, and the outside
of the wall was built of ashlar stones of uniform thickness, cut, and
dressed smoothly in bed and joints, and laid in continuous courses ;
and that the walls were rendered less secure, and the cost of material
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and labor was far more expensive, than contemplated in the specifi
cations. You have heard the statements and explanations of the
plaintiff. Several intelligent and experienced builders and artisans
have, in their testimony, explained the terms of art used in the plans
and specifications, and, after a careful examination of the work, they
have given you their opinion upon the matters in controversy. Al-
though taere is some conflict in the testimony, I hope you may be
able to understand the subject, and correctly decide the questions of
fact involved. If you find that the plaintiff departed from the plans
and specifications without the consent or approval of the defendants,
and such departure rendered the foundation walls insecure, and caused
greater expense in the work than was contemplated by the architect,
then the defendants are entitled to such damages as the evidence
shows that they sustained by reason of defective work and increased
expenditures.
The pleadings and trial in this case have been conducted in ac-

cordance with the mode of procedure provided in the Code system of
this state, and there are substantially cross-actions between the par-
ties. If you find that one party alone is entitled to recover, you
will so render your verdict; but if you should think that the plaintiff
has sustained the allegations of his complaint, and the defendants
have proved their counter-claim, then you will assess the amount
to which each party may be entitled, and deduct the less sum from
the greater, and render your verdict for the party in whose favor the
balance may appear.

MISSOURI RIVER, F. S. & G. R. Co. v. UNITED STATES.

(Circuit Court, W. D. Mi88ouri, W. D. January, 1884.)

1. INCOME TAX-CORPORATIONS-PERIOD FROM AUGUST 1,1870, TO JANUARY I,
1871.
The casl' of Blake v. Nat. Bank, 23 Wall. 307,320, followed, which held that

corporations were not exonerated from the payment of income tax during the
last five months of the year 1870.

2. ACTION TO RECOVER TAXES-DEDUCTION OF OVERPAID AMOUNTS.
In a suit by the United States for the recovery of taxes, the defendant Is en-

titled to a deduction of any amount admitted by the plaintiff to have been pre.
viously overpaid, even though there is no plea of offset

Error to the District· Court.
The United States brought suit in the court below to recover of the

Missouri River, Fort Scott & Gulf Railroad Company the sum of
$19,474.93, claimed as due for taxes, under the revenue laws, as
income tax upon the earnings of said company for the year 1870.
The case was heard by the court without a jury, upon an agreed


