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Tarble Oases, but we found ourselves in the delicate, embarrassing,
and very unpleasant position of reaching a conclusion different from
that attained by the supreme court of the state in this case, for
whose judgment we entertain the very highest respect. That trio
bunal held, on a writ of habeas corpus heretofore issued on petition
of Robb, that the superior court had jurisdiction and authority to
compel petitioner, by imprisonment for contempt, to produce the body
of his prisoner, Bayley, and remanded him to suffer the punishment
adjudged by that court. In 'l'e Robb, 1 Pac. Rep. 881. Had there been
no decisions oithe supreme court of the United States settling the
question, as we conceive there are, we certainly should have heaitated
long before declining to follow-this. ruling of the supreme court of the
state. But where that court differs from the supreme court of thfi
United States as to rights depending upon the statutes of the United
States, over which the latter court has final jurisdiction, and we must
follow one or the other, as we must do in this case, our duty is to
yield obedience to the latter. As no reference is made to the Booth
and Tarble Oases in the opinion of the supreme court of the state, those
cases may not have attracted the attention of the court.
The prisoner is entitled be discharged from imprisonment, and

it is so ordered.

UNITED STATES V. MOORE.

(District Oourt, N. D. Illinois. November 20.1883.)

SENDING MATTER CONCERNING LOTTERIES THROUGH THE MAILS-DECOY LETTERS.
The offense of sending letters or circulars concerning lotteries through the

mails is compietc under section 3894 of the Revised Statutes. although the cir.
culars in question are sent in reply to letters written by a detective, under a
fictitious name, for no other pnrpose than to olltam evidence of the commission
of the offense. '

Indictment under Section 3894, Rev. St.
J. B. Leake, U. S. Dist. Atty., for the prosecution.
A. S. Trude, for defendant.
BLODGETT, J., (charging jury.) The law under which this indict-

ment is found provides that no letter or circular concerning
shall be carried in the mails. The statute, as originally passed by
congress. provided that no letter or circular concerning illegal lotter-
ies should be-so carried. At that time a great many of the states in
the Union had prohibited lotteries within their jurisdiction, while in
others they were permitted; and difficulty arose in the administration
of this statute by reason of the contention that in some states lotter·
ies were 'stilllegal, and therefore not within the scope of this act. In
1876, congress, by an amendment of the statute, struck out the word
illegal, so that the statute, as amended, now reads,that no letter or
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circular concerning lotteries shall be carried iu the mails, thereby
making all matter concerning lotteries unmailable matter. The su-
preme court of the United States has stated, in two different opin.
ions, that the intention of congress, in passing the statute in question,
was to prohibit the sending of matter concerning lotteries through
the mails, because of the immoral tendencies of lotteries, it being
contrary to public policy to carry, as mail matter, anything concern-
ing them, inasmuch as they tended to demoralize the public mind.
Stone v. Mississippi, 101 U. S. 821; Ex parte ,Jackson, 96 U. S. 736.
By the same decisions the constitutionality of this statute is sus-
tained.
I understood the learned counsel for the defense to state, in his

opening addressed to you, that he conceded it was useless to deny that
the defendant was engaged in the lottery business, but he insisted
that the defendant had not used the mails, and challenged the govern-
ment to prove that the defendant had used the mails for the purpose
of carrying on the business. rrhis narrows the issues in this case
down to the simple question, does the proof in this case satisfy you
that the defendant deposited, or caused to be deposited, in the mails
the matter concerning lotteries charged in this indictment?
The charges in the indictment, which the government has at-

tempted to prove, specify three distinct offenses: The first is that
.the defendant mailed at the post-office in Chicago a letter directed to
Jim C. Holmes, Virden, Illinois, containing certain circulars and lot-
tery tickets; the second is that the defendant mailed at the Chicago
post-office a letter containing certain circulars and lottery tickets
directed to R. W. Williams, box 302, Collinsville, minois; and the
third offense charged is the mailing of a letter at the Chicago post-
office containing similar inclosures directed to Sam Moorey, at
Shiloh, Illinois. It is admitted by the witnesses for the government
that the names of Holmes, Williams, and Moorey are fictitious names,
and that the letters which it is charged the defendant mailed, con-
taining these circulars and tickets, were in answer to letters written
by Mr. McAfee and Mr. Mooney, respectively, usingthe fictitious names
of Holmes, Williams, and Moorey, addressed to the defendant, B.
Frank Moore, 127 La Salle street, Chicago, inclosing money, and re-
questing that he invest it for them, respectively, in pursuance of an
advertisement of certain lotteries, which had been cut from a news-
paper, and in which they also requested a reply by mail.
It is claimed, on the part of the government, that the proof tends

to show that these letters mailed in Chicago, addressed to Holmes,
Williams, and Moorey, were mailed by the defendant in response, or
answer, to the Holmes, Williams, and Moorey letters, written by Mc-
Afee and :Mooney. This court in several cases has had occasion to pass
upon the question as to whether the detection of crime, by· means of
decoy letters, is allowable under the law, and has uni.formly charged
the jury that it is an allowable method of detecting crime, stating in
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two cases, which I have in mind, that it is hardly possible to detect
crimes against the postal laws in any other way.
Allusion was made, by the counsel for defendant, to certain com-

ments made by a learned brother on the bench, Judge TREAT, of St.
Louis, in some case in which McAfee appeared before him as a wit·
ness. I do not know what peculiar facts appeared in that case
which gave occasion for the comments said to have been made by my
learned brother as to the conduct of this witness, but must presume
that it was a case which justified what he then said, but there is
nothing in this case, in my estimation,-and I say it to you with
due regard as to the responsibility of the court,-that discredits the
testimony of Mr. McAfee. His testimony stands before you like that
of any other witness. The question for you to determine is whether
you will believe McAfee under oath, taking into consideration the ex-
planation which he has given in reference to his methods of work.
It certainly ought not to discredit any witntlss before a jury to have
it brought out that he, as an individual member of society, has vol-
untered to detect crime without appointment or without any official
position. Nor ought it to discredit a witness, perhaps, any more be-
cause he is the agent of some organization and is employed to carry
out its objects for the suppression of vice. If it is a part of the pur-
pose of that organization to suppress lotteries, you must say whether
an individual, acting towards the ends of that orginazation, as its
agent, is to be discredited, while using methods allowable under th6
law. lithe defendant received the letters, copies or which are in evi-
dence, purporting to come from Holmes, Williams, and Moorey, he
could have answered them without violating the law. He must be
presumed to know what the law is in regard to sending matter con·
cerning a lottery through the mails; and sending such matter in re-
sponse to a letter from a fictitious person is just as clear a violation
of the law as if sent to a real person described by the name to which
the letter was addressed. The name of the person to whom the in-
hibited matter is addressed is no part of the offense, but the question
is, did the defendant send through the mails a letter or circular con·

lotteries; and you have no concern with the good faith of the
person who incited or induced, by a decoy letter, the sending of such
matter any more than you have with the good faith of a person who
sends marked money through the mails in order to detect one who is
stealing from the mail. When defendant received the letters in ques-
tion he was under no obligation to so answer them as to violate the
law.
It is for you to determine whether the proof on the part of the

government shows that, in response to these registered letters, con-
fessedly written by McAfee and Mooney, addressed to the defendant
at his place of business in this city, certain letters were received
containing these lottery circulars and tickets. There can be no doubt,
on an inspection of these circulars and tickets, that they concern or
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refer to lotteries; they will speak for themselves, and you will have
them in the jury-room, so that you may see just what they are.
The testimony on the part of the government shows without dispute

that, some time in JRnuary, 1882, the defendant gave an order in writ-
ing to the assistant postmaster of this city, authorizing the deli very of
his registered mail matter to a Mr. Hll.lsey, and the testimony on the
'part of the government shows without dispute that his registered
mail,since that time, hus been delivered to Mr. Halsey, and that the
three letters in question, postmarked at Virden, Collinsville, and Shiluh,
Illinois, were delivered to Halsey, and receipted for by him. The ques-
tion of fact for you to pass on is, "Does this connect the defendant
with the sending of these circulars and tickets?" Are you satisfied,
beyond a reasonable doubt, that these letters written by McAfee and
Mooney, from Virden, Collinsville, and Shiloh, were registered letters,
and were delivered in due course of ,mail to defendant's agent here
in this city, and that, in response to those letters, these letters con·
taining circulars and tickets were mailed, either by the defendant
himself, or by his direction, and sent through the mail as addressed?
That is the question. Does the fact that these registered letters from
Holmes, Williams, and Moorey, which came into the hands of the
agent, Halsey, and were the manner exhibited by the
proof, satisfy you, beyond a reasonable doubt, that defendant sent
through the mail the lottery tickets and circulars in evidence? If so,
you should find the defendant guilty; but if you are not satisfied by
the testimony of the government, beyond a reasonable doubt, that the
defendant did send these circulars, then he should have the benefit of
that doubt, andyou ahould your verdict accordingly.

See Bates v. U. S. 10 l!'ED. REP. 92, and note, 97.

UNITEI:lSTaTE!' v. KaNE.
Uou'l't"D. 0'l'8gon. Jantiary26,1884.)

, ,
L OBSTltUCTING THE PABSAGE OF THE' MAIL.

The defenda.nt and others, dlscharged railway Iiiborers, to the number of 150,
,assembled. at _ OregoJ;l, and by of violence prevented the,
daily train()f the Orllgon Railway & NavigatiQ:Q. COI1\pany, inrluding the mail
car with the United 8tutes mail therein, from proceed,ing to Portland, bec.ause
the conductor would not l;lermit them to ride thereon to Portllmtl free of charge,
on the gl'ounrl that they had no money and the company having i' passed them
up," ought to '" pass them down;" and for the same reason and by the same
means prevented the conductorfrom detaching said mail car from said train and
sCllding it to Portlnnd'with,the United States mail therein. Held that,whether
the company was JInder any obligation to carry the defendant to PortlaJ;ld
free of charge or not, he had no prevent the ,Conductor from 'sending
the mail car on' to Portland, as he and- that the conduct of the defendant
apd bis associates being and necessarily.causing the passage of, the
mail to be obstructed, the law imputes to him an intention, whatever the pri.
mary purpose of his .conduct was. to callse such obstruction, and, therefore, he
iI'\guilty.of obstructing 'and retarding'the passage of the mail, cont{luy to !lee-.
tion 3995 of the Hevised Statutes.


