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ALBRIGHT AND OTHERS V. OYSTER AND

OTHERS.1

EQUITY—RESULTING TRUSTS—PARTIES.

A., B., C, and D. had an interest in certain lands. D. died, and
E. qualified as his executrix, and in that capacity agreed
with A., B., and C. that the land should be divided, and
C.'s share conveyed to X. in trust for C.'s children. The
division was made, and C.'s share was conveyed to X.
under an oral agreement that he would hold it in trust
for said children; but the deed was absolute on its face,
and recited a consideration, though none was paid by X.
X. afterwards, without consideration, made an absolute
conveyance of said property to A. A. then brought suit in
ejectment against C, who held possession of said property
for his children, and recovered judgment. In a suit brought
by C. and several of his children, in equity, to have said
judgment at law restrained, and for other relief, held:

(1) That said conveyance to X., under said oral agreement, had
caused a resulting trust to arise in favor of C.'s children,
and that X. held subject thereto.

(2) That A. received the legal title to said property from X.,
subject to said trust.

(3) That E., as executrix of D., and B. were both proper
parties.

In Equity. Demurrers and plea to the bill, and
exception to answer.
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The facts stated in the bill are, in substance, as
follows:

Abraham Oyster died in 1882, testate and seized
of certain lands situated in Missouri. He left four
children. Margaret, George, David K., and Simon
Oyster. Simon, died, however, before his father's
property was distributed. He left a will, of which
he appointed his wife, Margaretta, executrix. After
his death his wife, as his executrix, agreed with the
three surviving children of Abraham Oyster to make a
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different division of Abraham Oyster's lands from the
one provided for in his will. It was agreed between
them that said lands should be sold by D. K. Oyster,
who was his father's administrator, at public sale, and
that certain specified tracts, and such other tracts as
it seemed advisable to keep, should be bid in by the
parties to the agreement, and that the lands so bid
in should be appraised and divided between them
without any payment of the amounts bid. The plan
was carried out, and the lands in controversy fell
to D. K. Oyster, but, pursuant to said agreement,
were conveyed by him, as his father's administrator, to
Simon K. Oyster, by a deed, absolute on its face, and
which recited a consideration. No consideration was
paid by said Simon K., however, and the conveyance
was made under an oral agreement on his part to
hold the property in trust for D. K. Oyster's children.
Simon X. subsequently became very sick, and, while
he was expecting to die, George Oyster persuaded
him that it might create trouble if he died with said
trust estate in his possession, and that he had better
deed the land to him. And Simon K. accordingly
executed a deed, reciting a consideration, and absolute
on its face, conveying said lands to George Oyster.
No consideration was in fact paid. Ever since the
property in question was bought in and conveyed to
Simon K. Oyster in the manner described, David K.
has held possession of it for his children, who are
minors. After getting the legal title into his hands,
George Oyster brought suit in ejectment against David
K. to get possession of said property, with intent to
defraud said children out of it, and asked, also, for
rents and profits. David K., having no legal defense,
entered into a stipulation with George to let judgment
go in consideration of an agreement on George's part
that no execution should issue until May, 1884, in
order that complainants might have time to file their
bill here, and judgment went accordingly.



The prayer is that George Oyster be restrained
from issuing an execution on the judgment in the
ejectment suit, and from commencing or prosecuting
any other proceeding at law against the complainants
for recovering possession of said lands; for a decree
to convey to Mollie N. Albright, William E. Oyster,
and Iola E. Oyster, (children of David K. Oyster,) all
the right, title, and interest in said lands which said
George Oyster acquired from Simon K. Oyster, and
for a discovery.

Margaretta Oyster, executrix of Simon, and
Margaret Oyster, who are joined as parties defendant,
demurred to the bill on the ground that it does not
show that they have any interest, or claim any interest,
in the lands mentioned in the bill, or have ever
denied complainants' right to the relief demanded, and
also because the bill does not state any case entitling
complainants' to any discovery or relief against her.

Simon K. Oyster filed a plea raising the question of
whether or not the Missouri statute of frauds should
be held to operate to prevent the granting of the relief
asked in the bill. The section relied on is that “all
declarations or creations of trust or confidence, of any
lands,
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tenements, or hereditaments, shall be manifested
and proved by some writing signed by the party who
is or shall be by law enabled to declare such trusts, or
by his last will in writing, or else they shall be void.”
That section is followed by another, however, (section
2512, Rev. St.,) providing that “resulting trusts shall be
of like force as the same would have been if the act
had not been made.”

George Oyster filed an answer in which he set up
the statute of frauds, and alleged, among other things,
that David K. Oyster, as administrator of his father,
was indebted, upon the basis of the contract upon
which the division of Abraham's real estate was made,



in the sum of $4,975 to him, and in the sum of $5,230
to Margaretta Oyster, at the time he made the deed to
Simon K. Oyster, and still remains indebted to them
for said sums, with interest, although payment had
been frequently requested; and that the sureties on
the bond given by David K., as administrator, as well
as David K. himself, are insolvent, so that the only
resource left his said creditors to get payment of what
remains unpaid of the legacies is the lands in dispute,
or the lien thereon for the unpaid purchase money.

The complainants excepted both to that part of
the answer setting up the statute of frauds and the
parts setting up the indebtedness of David K., as
administrator, and his insolvency and the insolvency of
his sureties.

George H. Shields and James Carr, for
complainants.

Dryden & Dryden, for defendants.
TREAT, J. The demurrers to the bill are overruled.

The demurrants are proper, and in certain aspects of
the case may be necessary parties. Under the theory
of the bill there was ample consideration for the
conveyance to Simon K. Oyster, in trust, moving from
David for his children. The averments are to the
effect that the consideration named in the deed to
Simon K. was merely for the purpose of equalizing the
distribution of the estate, as had been agreed upon.
If those averments are true, then Simon K. took the
title clothed with the trust for David's children. It is
admitted that George occupies no better position than
Simon K., his grantor. Therefore the exceptions to the
plea are sustained; also, for the same reasons, the first
exception to the answer, to-wit, so much as sets up the
statute of frauds. The other exception to the answer
is overruled, for, if defendant's theory be correct, the
matters involved in the second exception may become
material.



CONTROL OF COURTS OF EQUITY OVER
JUDGMENTS AT LAW—GENERAL
PRINCIPLES. The leading American case on this

subject is Marine Ins. Co. of Alexandria v. Hodgson,1

in which the opinion of the court was delivered by
Chief Justice Marshall. The statement made by him in
that case, of the rules governing the action of courts of
equity where relief is asked against judgments at law,
is as follows: “Without attempting to draw any precise

7 Cranch, 332. 852 line to which courts of equity

will advance, and which they cannot pass, in
restraining parties from availing themselves of
judgments obtained at law, it may safely be said that
any fact which clearly proves it to be against conscience
to execute a judgment, and of which the injured party
could not have availed himself in a court of law, or of
which he might have availed himself at law but was
prevented by fraud or accident, unmixed with any fault
or negligence in himself or his agents, will justify an
application to a court of chancery. On the other hand,
it may, with equal safety, be laid down as a general
rule that a defense cannot be set up in equity which
has been fully and fairly tried at law, although it may
be the opinion of that court that the defense ought to
have been sustained at law.”

In addition to the grounds for relief referred to by
Chief Justice Marshall mistake and surprise may be
mentioned.

DEFENSES AVAILABLE AT LAW. “Where,”
as Chancellor Kent said in deciding the case of

Simpson v. Hart,1“courts of law and equity have
concurrent jurisdiction over a question, and it receives
a decision at law, equity can no more re-examine it
than the court of law in a similar case could re-examine
a decree of a court of equity.” When a defense is
once fairly passed upon, the decision is final, no matter

how inequitable it may appear.2 And where a defense



sought to be set up in equity, as a ground for relief
against a judgment at law, might have been set up
at law, but was not because of a lack of diligence
on the complainant's part, equity will not interfere.

The rule is inflexible.3 So, even where a judgment
has been obtained by fraud, accident, or mistake, if
there is any adequate remedy at law, as by motion
for a new trial, or appeal, equity requires the injured
party to avail himself of that remedy, and if he fails to

do so without good excuse, will grant no relief.4 The
fact that a defense is equitable is no excuse for not
setting it up at law, if available at law under the Code

practice.5 Ignorance of a defense constitutes no ground
for the interference of equity if there was negligence
in remaining ignorant. Defendants are bound to use
diligence in preparing themselves for trial. If they do

not, they are left to bear the consequences.6 Thus,
if a defendant cannot appear and make his defense
in person, it is his duty to employ an 853 agent

or attorney to act for him if the defense is of such
a nature that it can be made in his absence. If it
cannot, he should apply for a continuance. Where
he fails to do either, and judgment goes against him

by default, equity will not enjoin its execution.1 The
negligence of attorneys is considered the negligence of
their clients, and equity will not interefere on behalf of
a complainant whose attorney has negligently failed to
make a defense to a suit at law and permitted judgment

to go by default,2 or has neglected to assign error

on appeal,3 or fraudulently caused his client to lose

the benefit of an appeal,4 even where the attorney is
insolvent. But where the defendant has both a legal
defense and an equitable defense, not available at law,
a failure to use diligence in making his legal defense
will not, it seems, prevent a court of equity from



granting an injunction upon proof of the equitable

defense, in case a judgment is rendered against him.5

DEFENSES NOT AVAILABLE AT
LAW—NEWLY-DISCOVERED EVIDENCE.
Equity will always restrain the execution of a judgment
where it would be contrary to equity and good
conscience to allow it to be executed, and where the
facts which render it thus inequitable were either

not available at law,6 or were not discovered by the
complainant, notwithstanding due diligence, until it

was too late to set them up there.7 In Wynne v.
Newman's Adm'r, 73 Va. 816, Burke, J., says that the
circumstances under which equity will grant a new
trial because of newly-discovered evidence “may be
summed up thus: (1) The evidence must have been
discovered since the trial. (2) It must be evidence
that could not have been discovered before the trial
by the plaintiff or defendant, as the case may be, by
the exercise of reasonable diligence. (3) It must be
material in its object, and such as ought, on another
trial, to produce an opposite result on the merits.
(4) It must not be merely cumulative, corroborative,
or collateral.” The general rule governing this whole
subject is that whenever a complainant can show a
good defense which he has failed, without fault or
negligence, to avail himself of at law, he may be

relieved in chancery.8

WHERE THERE HAS BEEN NO SERVICE OF
PROCESS, OR A DEFECTIVE SERVICE. Where
an unjust judgment is obtained against a defendant
over whom the court rendering the judgment has

no jurisdiction,9 or who has never been served with
process, or received notice of the institution or

pendency of the suit against him,10 the execution will

be enjoined, unless relief 854 can be obtained at law.1



But no relief will be granted where the complainant
has been properly served with process, and has failed
to make a defense because he thought the suit was

against another person.2

WHERE AN ATTEMPT IS MADE TO LEVY
ON PROPERTY NOT BELONGING TO THE
DEFENDANT. Equity will not permit a judgment to
be executed by levying on property not belonging to

the party against whom it was rendered;3 and where a
person is in quiet possession of real estate as owner,
it will restrain others by injunction from dispossessing
him by process growing out of litigation to which he

was not a party.4

FRAUD, ACCIDENT, SURPRISE, AND
MISTAKE. Equity will never permit an unjust
judgment, obtained, without negligence on the
defendant's part, by surprise, fraud, accident, or
mistake, to be executed where there is no legal

remedy.5 Thus, where the plaintiff caused a false
return to be made by the person deputed to serve the
summons on the defendant, when he knew there had
been no service, and recovered judgment by default,
the judgment was annulled. So, relief was granted
where the plaintiff had induced the defendants to
withdraw an equitable plea they had filed in the case,
by a promise that if such plea were withdrawn he
would do the equity set up in the plea, and would
enter into writing to that effect, but had failed to

comply with his promise and taken judgment.6 So,
where a judgment is taken by default in violation of
an agreement of compromise by which a defense is

prevented, its execution will be restrained.7 So, where
the defendant is induced by false representations of

the plaintiff8 or his attorney9 to believe that no further
proceedings will be taken, and makes no defense,



a judgment by default will not be permitted to be
executed. So, where the defendant allows judgment to
go against him in consideration of an agreement on the
plaintiff's part that no money need be paid on it except
upon the happening of a certain event, the plaintiff
will not be permitted to exact payment in violation

of the agreement.10 So, where defendant's counsel is
shown to have acted for both parties, and advised the

defendant to confess judgment.11 So, where a sheriff,
whom the complainant had agreed to save harmless,
fraudulently, in collusion with the plaintiff, allowed
judgment to go against him when he had a good

defense.12 But he who comes into equity must do
equity. If a party asks for relief against a judgment for
more than is due, he must offer to pay what he admits

is due.13

In Cannon v. Reynolds,14 where a mistake was
made in the defendant's favor in the statement of
the account sued on, and the defendant, knowing of
the mistake, allowed judgment to go by default, the
judgment was set aside.

In another case, in which an appeal had been
dismissed, because of a clerical mistake in making out
the appeal bond, the judgment was enjoined.

In the case of Bell v. Cunningham15 the defendants
were non-resident foreigners. Their counsel went to
trial upon the declaration as it stood, which was not
supportable. New counts were filed by leave of court,
which covered 855 a claim not before embraced In

the declaration. The defendants had no notice of the
change and no means of instructing their counsel on
any point of defense. The trial immediately proceeded,
and a verdict obtained which would not have been
recovered if the defendants had had notice of the
claim. Judge Story delivered the opinion of the court,



and held that an injunction should be granted pro
tanto to the judgment, on the ground of surprise.

EQUITABLE REMEDIES—NEW TRIALS. In
relieving against an unjust judgment recovered in a
court of law, equity does not act upon the court
of law, but upon the party who has recovered the
judgment,—sometimes by simply enjoining him from
attempting to collect it; sometimes by forcing him to
agree to a new trial. The new trial should never be

granted in terms.1 In deciding the case of C. & F.
Ry. Co. v. Titus, Chancellor Runyon laid down the
law as follows: “Originally chancery compelled new
trials at law by perpetually enjoining the plaintiff in the
judgment from enforcing it, unless he would consent
to a new trial; the injunction being the means by which
the plaintiff was constrained to do justice, and the
practice of thus compelling new trials at law still exists.
This court can, in any given case, itself give effect to
the testimony, with respect to which a new trial may
be ordered, and determine what difference it ought
to have made in the result of the trial at law, if it
had been introduced there. In such cases there will, in
effect, be a new trial in this court, instead of at law.
It is quite within the power of this court to order an

issue at law where the facts are contradictory.”2
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