UNITED STATES . FLEMMING, . “807

Unitep StaTtes ». Fremmive and another.
(District Court, N. D. Lilinois.)

1. Use or THE Ma1Ls For FRAUDULENT PURPOSES — NATURE OF THE OFFENSE.
To constitute an offense, under section 5480 of the Revised Btatutes, which
provides for the punishment of any person using the mails for fraudulent pur-
poses, it is not necessary that the guilty person should be the originator of the
fraudulent scheme in which he participates.

2. BaME—DEPOSITING LETTER.

Under that section a person is guilty of placinga letter in the post-office "
ifa lﬁtter has been so deposited by his direction, even though by the hand of
another.

3. SAME—FRAUD—PARTICIPATION BY AGENT.

A clerk who knowingly assists in the fraudulent practices of his principal is
as much a party to the fraud as the principal himself,

4. BaAME—EVIDENCE—SIMILAR, BUT UNCONNECTED, TRANSACTIONS—PROOF OF IN-
TENT.

Upon an issue of fraudulent intent in any transaction, evidence of similar
transactions at a previous time is relevant, so far as it goes to prove the intent,
though for uo other purpose. Accordingly, upon an indictment for the use of
the mails in furtherance of a fraudulent scheme connected with & so-called
“Fund W,” keld, that evidence of fraudulent practices by the same parties, by
means of certain funds, « H”” and ¢ K,”” was admissible.

8. SaME—FAILURE To PRODUCE EVIDENCE—INFERENCES. )

The neglect of a party to produce books which would show the character of

his transactions, warrants an inference that such evidence would be damaging,
6. BAME—TESTIMONY OF ACYOMPLICE

The testimony of an accomplice,though it should be corroborated if possible,
is r;.(ih be considered By the jury, even though uncorroborated, for what it is
worth.

)

J. H. Leake, Dist. Atty., for the United States.

W. C. Gondy and E. A. Storrs, for defendant.

BrobeEeTT, J., (charging jury.) The indictment in this case is
based upon section 5480 of the Revised Statutes, which I will now
read: :

“If any person having devised, or intending to devise, any scheme or ar-
tifice to defraud, to be effected by either opening, or intending to open, cor-
respondence or communication with any other person, whether resident
within or outside of the United States, by means of the post-office establish-
ment of the United States, or by inciting such other person to open commu-
nication with the person so devising or intending, shall, in and for executing
such scheme or artifice, or attempting to do so, place any letter or packet in
any post-office in the United States, or take or receive any therefrom, such
person so misusing the post-ofiice establishment shall be punished,” etc.

The object of this statute was to prevent the use of the post-office
establishment for fraudulent purposes. The postal system may well
be considered as one of the most useful devices of our modern civil-
ization, organized and supported at the public expense. It furnishes
g0 cheap, expeditious, and certain a method of communication be-
tween persons .in different parts of the country, and, by means of
postal-treaties, in foreign countries, that the temptation to use it for
the promotion of fraudulent schemes is very great. And, hence, con-
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gress has deemed it wise to enact the statute I have just read, in or-
der, if possible, to prevent what is intended to be, and is, one of the
beneficent agencies of the age, from being converted by bad men into
an instrumentality for the perpetration of crime. To make out an
offense under the law, three matters of fact must be charged in the
indictment, and established by the proof: (1) That a scheme or ar-
tifice to defraud has been devised by the defendants; (2) that such
schieme or artifice to defraud was to be effectéd by correspondence
with another person, by means of the post-office establishment of the
.United States, or by inciting such other person to open communica-
tion with defendants., It need mot be shown that the use of the post-
office was to be the sole means of effecting the fraud, but it must ap-
pear that the post-office was to be used as one of the instrumentali-
ties to that end; (8) that for the purpose of executing such scheme
or artifice, or attempting so to do, the defendant has placed a letter
or packet in any post-office of the United States, or has taken or re-
ceived aJetter or packet therefrom.

It is not necessary, in order to make out a case under the law, that
the defendant shall be the inventor or originator of the scheme or
artifice to defraud, as such scheme may be as old as falsehood. But
if a person uses or attempts to use an old scheme or device for pur-

‘poses of fraud by means of the mails, he is as clearly within the
scope of this law as if he was the first to have conceived or thought
.of such scheme. To confine the operation of this statute to new
“schemes, only the actual product of the mind of the defendants, and
not before conceived or used, would be too narrow a construction of
the purposes of the act, and would allow old frauds the use of postal
facilities denied to new ones. So that one arraigned for an offense
under this act would only be required to show that the fraud was old,
~or not the product of his own brain, to secure his acquittal. This can-
not be allowed. If a man adopts some old scheme which another
devised, and acts upon it, he has made it his own for the purposes of
this act. It is also not necessary to show, in order to make out this
offense, that the defendants actually, with their own hands, placed a
letter or packet in a post-office. If it appears from the proof that it
was done through their agency or direction, by an employe or agent of
the defendants, employed and directed for that purpose, it is enough.

The indietment in this ease contains 10 counts. The first, second,
geventh, and eighth, sufficiently, in my estimation, charge an offense
under ‘this statute. The third, fourth, fifth, sixth, ninth, and tenth
counts, in-my estimation, are not sufficient to make out an offense
under the statute, and before you leave your seats, and at this time,
for that matter, you may be considered as rendering a verdict of not
guilty, by direction of the court, upon the third, fourth, fifth, sixth,
ninth, and tenth counts. This will leave only the first, second, sev-
enth, and eighth counts to be considered under the proofs.

The first count charges “that Flemming and Loring, pretending to be
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commission merchants at Chicago, and to be managers of an associ-
ation or fund by them pretended to exist under the designation of
Flemming & Merriam’s “Fund W,” for speculating and trading ingrain,
provisions, and stock, had devised a scheme and artifice to induce the
sending and intrusting of moneys to them by divers other persons, for
the investment and employment thereof, for those persons respect-
ively, in such pretended association or fund, and the same moneys
Sraudulently to convert to the own use of them, the said Flemming and
Loring, and thereby to defraud the said persons who should so send and
intrust the same to them, which scheme was fo be effected by opening
correspondence with such persons by means of the post-office estab-
lishment of the United States, and by inciting sueh persons to open
communication with them, the said Loring and Flemming, under the
firm name of Flemming & Merriam. And that for the purpose of ex-
ecuting such scheme, defendants did place in the post-office at Chi-
cago, ten letters and ten packets directed to divers persons, to the
. jurors unknown.” The second count is substantially the same as the
first, except that it charges that defendants, in execution of said scheme
and artifice of fraud, took and received from the post-office at Chi-
¢ago, 10 letters and 10 packets directed to Flemming & Merriam. The
seventh count is substantially like the first, except that it charges
that defendants placed in the post-office at Chicago a certain letter
and packet directed to Lydia Remington, North La Crosse, Wiscon-
sin. And the eighth count charges that defendants took and re-
ceived from the Chicago post-office a letter from Lydia Remington to
Flemming & Merriam.

The gist of the fraud charged in these four counts of the indictment
is the purpose of the defendants to convert to their own use the
moneys which they should induce and procure persons to send them,
to be used as a part of the alleged “Fund W " in speculating in grain,
provisions, and stocks. It is not necessary that it should be proven
that there was no such firm as Flemming & Merriam, nor that there
was no “Fund W.” But the essential element of the charge in the
indictment is the fraudulent intent of defendants o convert to their
own use the moneys which they should induce persons to send them
forinvestment as “Fund W,” or a part of it. Nor is it necessary that
it should appear in the proof that defendants intended fo convert to
their own use all the moneys so obtained. If it was their. purpose fo
convert any part of the moneys to their own use which persons. were
to be induced to send them for investment and employment in “Fund
W,” then the offense is ecommitted. '

I understood defendants’ attorneys, in their argument to you,to
admit that the allegations of mailing and taking from the mail by de-
fendants of letters and packets is substantially proven.. That. is,
there is no dispute but what defendants mailed, or received by mail,
letters and cireulars in execution of their schems to indace persons to
invest in the Flemming & Merriam “Fund W.” . :
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The real controversy in the case is as to the character of the deal-
ings of defendants with the money sent them by divers persons to
be used under the name or description of “Fund W.” Did the de-
fendants induce, or attempt to induce, persons to send them money
under pretense that it was to be used in speculating in grain, provis-
ions, and stocks, with the intent to convert such money to their own
use ?

It is not my purpose to recapitulate in detail the testimony in the
case, as the same has been quite exhaustively discussed before you
by counsel. It is enough to say that the government has called
Rheiniman, of Reidsburg, Wisconsin; Crammond, of Eureka, Illinois;
Schaeffer, of Eureka, Illinois; Mrs. Remington, North La Crosse,
Wisconsin; Loudermileh, of Auburn, Illinois; Benford, of Washington,
Illinois; Gibson, Rockford, Illinois,—all of whom testified that dur-
ing the summer and fall of 1882, and some in December, 1882, and
January, 1883, they had received circulars by mail, purporting to
come from Flemming & Merriam, inviting them to invest or take
shares in “Fund W;” that they respectively sent money to be so in-
“vested, and received by mail certificates purporting to be issued by
Flemming & Merriam for shares in “Fund W,” and afterwards also
received by mail, letters, statements, and other circulars relating to
“Fund W.” These witnesses also gave testimony tending to show
that they received dividends substantially as promised by the circu-
lars for some time after they took their respective shares.

The testimony for the government also tends to prove, and it is
not contradicted by defendants, and may be taken as a conceded fact
in the case, that about the twenty-eighth of January, 1883, in pur-
suance of orders of the postmaster general, the further delivery of
registered letters and payment of money orders to Flemming & Mer-
riam was stopped. And that the business of “Fund W” stopped
very shortly afterwards, substantially by the thirty-first of January,
or first of February. And government proof tends to show that no
money was paid to shareholders, either in the form of principal or
dividends, after such stoppage. Proof has also been given on the part
of the prosecution tending to show that the dividends declared and
paid to their shareholders were not the result of actual fransactions
or speculations, but that they were paid from moneys received from
later subscribers to the “fund,”-—that is, that those who subscribed
early to the fund were paid dividends out of moneys coming into
‘the hands of Flemming & Merriam from later subscribers; that no
- actual dealings in grain, provisions, or stocks were made by defend-
ants for the benefit of the fund, but that for the purpose of making a
show of apparent losses, fictitious accounts were made of pretended
dealings between Flemming & Merriam and the Public Produce,
Grain & Stock Exchange and the Metropolitan Grain & Stock Ex-
change, and others engaged in business similar to that of these ex-
changes, 80 as to pretend that “Fund W” was all lost, or all of it
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which belonged to the shareholders, in unfortunate operations with
these exchanges, at or about the time the delivery of registered let-
ters and payment of money orders by the post-office was stopped.
Proof has also been given tending to show that defendants, Flemming
and Loring, had, before the “Fund W” scheme was started, been en-
gaged in two other schemes of similar character, known as “Fund
"H” and “Fund K,” which “funds” were both lost. You will bear in
mind that defendants have been indicted and are on trial before you
only for the mailing and receiving of letters in execution of the al-
leged fraud known as “Fund W.” The testimony in regard to “Funds
H and K” is only admitted for the purpose of showing, so far as it
tends to show, a fraudulent intent on the part of defendants in pro-
curing money for “Fund W.” Fraud ean rarely be proven by direct
testimony. Its ways are devious and concealed, usually so specious
and ostensibly fair as to disarm all suspicion until the mischief is
done. Very few frauds could be perpetrated if the victims were no-
tified in advance of the intent of the perpetrator. And in most cases,
where fraud is the main issue, the material question is to prove a
fraudulent intent in regard to matters which, upon their face, at the
time of the transaction, seem to bear the stamp of upright dealing,
but beneath which lurked a dishonest purpose. It is, therefore, as a
rule, very difficult, if not impossible, to show fraudulent intent exeept
by circumstances or a disclosure of the surrounding facts, which often,
in the light of subsequent events, show a fraudulent intent from the
inception of a transaction, that fraud was the leading motive and in- -
centive. Courts, therefore, as a rule, allow a wide range of testimony
where fraud is the main issue in a case. I cannot more readily state
the law to you on this branch of the case than by reading from a
couple of cases decided by the supreme court of the United States.

In Castle v. Bullard, 23 How. 187, the court, by Justice Crirrorp,
said:

“Experience shows that positive proof of fraudulent acts is not generally
to be expected, and for that reason, among others, the law allows a resort to
circumstances as the means of ascertaining the truth. ¢Great latitude,’ says
Mr. Starkie, ¢is justly allowed by the law to the reception of indirect or cir-
cumstantial evidence, the aid of which is constantly required, not merely
for the purpose of remedying the want of direct evidence, but of supplying
an invaluable protection against imposition.” Whenever the necessity arises -
for a resort to circumstantial evidence, either from the natureof the inquiry
or the failure of direct proof, objections to testimony on the ground of irrrel-
evancy are not favored, for the reason that the force and effect of circum-
stantial facts usually and almost necessarily depend upon their connection
with each other. Circumstances altogether inconclusive, if separately con-
sidered, may by their number and joint operation, especially when eorrobo-
rated by moral coincidences, be sufficient to constitute conclusive proof.”

So, also, in Lincoln v. Claflin, T Wall, 138:

“Where fraud in the purchase or sale of property is in issus, evidence of
other frauds of like character committed by the same parties, at or near the
same time, is admissible. Its admissibility is placed on the ground that where




912 FEDERAL REPORTER.

transactions of a similar character, executed by the same parties, are closely
connected in time, the inference is reasonable that they proceed from the
same motive. The principle is asserted in Cary v. Hotailing, 1 Hill, 317,
and is sustained by numerous authorities. The case of fraud, as there stated,
is among the few exceptions to the general rule that other offenses of the ac-
cused are not relevant to establish the main charge.”

The testimony in regard to the dealings of these defendants with
“Funds II and K” is therefore before you, and to be considered by you
so far, and only so far, as it tends to show a fraudulent intent of de-
fendants in procuring money to be sent them for shares in “Fund W."”
Does the testimony as to the dealings of defendants with “Funds H
and K,” and the outcome of these tunds, throw any light upon the
purposes of defendants in soliciting money for shares in “Fund W ?”
Bo far, and only so far, need you consider this branch of the case.
Does the fact that all these funds were manipulated by substantially
the same managers and the same methods, the same class of circu-
lars and statements, the same kind of correspondence and promises,
and that these funds came to substantially the same end; that “Fund
K” was started and put before the public just before “Fund H” was
said to have failed, and that “Fund W” appeared before the public
just before “Fund K” was reported to have failed,—do these facts,
when taken together, satisfy you that all these schemes were fraudu.
lent; that “Fund K” and “Fund H” were fraudulent devices to defrand
the persons who might be induced to send money for investment in
them, and tha$, therefore, this fund was started for the same pur-
pose, carried on to the same end, by substantially the same managers ?
This is the only light in which you are to consider this testimony.
Does it throw any light upon the purposes of these defendants in the
manipulation and presentation fo the public of “Fund W?” The sub-
stance of the proof on the part of the government then tends fo show
that the defendants used the “Fund W” scheme as a mere pretense to
obtain money from the shareholders, intending to convert this money,
or some part of it, o their ownuse. There is much proof on the part of
the government as to the manner in which these funds were handled
and lost which it is proper for you to consider, as tending to prove that
in devising or operating these schemes, the defendants were actuated
‘by fraudulent purposes. You are to consider all this proof together.

On the part of the defense, it is claimed, (1) as to defendant Lor-
ing, that he was not a member of the firm of Flemming & Merriam,
but was only a clerk for them and employed upon a salary; (2) that
the “Fund W” was in good faith invested in the purchase or sale of
grain, provisions, and stocks, or, at least, invested in what are called
speculations in grain, provisions; and stocks, mostly, as I remember
the proof, in what is known as the Public Produce, Grain & Stock
Exchange and the Metropolitan Grain & Stock Exchange, and was
lost in due and regular course of business with those exchanges.

As to the first point, in regard to defendant Loring, there is proof
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on the part of the prosecution tending to show that he was the chief
manager of the business of Flemming & Merriam; that he nego-
tiated the lease of the office, ordered the printing of circulars, made
the contracts for advertising, and did most of, if not all, the trading,
signed checks, contracts, and certificates, and claims a large interest
in this fund, and there is also proof tending to show that he claimed
to have originated the eircular through which these funds were sub-
stantially presented to the public. A man may do all that the proof
shows Loring to have done in connection with the business of & firm,
and yet be only an employe. That is, the firm might clothe him
with power fo do all that the proof shows he did do. 8o, too, a man
may, for the purposes of fraud, transact business in the name of an-
other, or of a fictitious person or fictitious firm. The essential ques-
tion for the purposes of this case is, who was manipulating this
scheme of “Fund W ?” If defendant Loring was one of its managers,
devisers, or operators, knowing it to be a fraud, operating upon it as
such, if it was carried on by him and under his direction, then he is
as guilty as if his name appeared upon the face of the firm as one of
its active operating members. If he, knowing it to be a fraud, took
the management of, or an active part in, this business, then he is
liable, no matter under whose name it was carried on. Who did
manage this scheme ? Who put it before the subseribers of this fund ?
Who took charge of the money? By whose artifice or scheme was it
lost, if by any one’s artifice and scheme? Who planned and helped
to plan, or co-operated in the planning, understandingly and intelli-
gently, the scheme, if a scheme was put in operation, for the purpose
of converting this money to the use of these defendants, or either of
them ? If a clerk in the employ of a principal knowingly engages in
the fraudulent act of his principal, he is as much a party to the fraud
as the principal himself. Many men conduct fraudulent schemes and
use their clerks and agents as tools without the clerks knowing the
purpose of the principal in the scheme, and therefore the clerk is not
guilty, because he does not know the ultimate purpose of his employer.
But if the clerk knows the purpose of his employer from the outset,
or at any time before the fraud is consummated, and co-operates in
it, he is as guilty as the prineipal. And i} is no defense for Loring
that Waters was not also indicted as one of the parties to this fraud
with him, although the proof may satisfy you that Waters was as
active a participant in the scheme as Loring. The grand jury, at
the time they found this bill, may not have known all the facts which
have been disclosed upon this trial, and may not, therefore, have
known the part that Waters took in the scheme, if there was a scheme
to defraud; therefore, the fact that Waters is not indicted is no de-
fense to Loring. The question, after all, is, was he an intelligent
operator in a scheme of fraud, along with Flemming, or did he man-
age Flemming in the scheme itself?
v.18,n0.15—58
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As to the second point, that the money invested in this “Fund W”
was all lost in dealing in grain, provisions, and stocks in these ex-
changes, as I have already said, the government contends that there
were no such bona fide losses; that pretended or fictitious losses have
been reported for the purpose of accounting for the loss of the fund,
but that in fact the money belonging to this fund has been converted
to the use of the defendants, or made away with for their own pur-
poses. If the proof satisfies you that this “Fund W” has been lost
by dealing in good faith in grain, provisions, and stocks, then the al-
legations as to the fraudulent character of this “Fund W” scheme
are not sustained. The scheme as represented in the circulars con-
templated the investment of this money in speculations of this char-
acter, and a loss of even the whole investment is a possible, and per-
haps probable, contingency of such investment. The defendants, or

Flemming & Merriam, were employed by these shareholders to speec-
ulate for their benefit. The question is did they deal in grain, stocks,
and provisions,in good faith for the benefit of their shareholders,and
has the money in question been lost in that way? This you must
decide by the evidence in the case, and this is the turning or pivotal
point in the case, as you must already bave seen. There is proof in
the case as to the methods of dealing in those exchanges where it is
claimed that most, if not all, this money was lost. You will see
frora what the proof discloses in regard to the methods of these con-
cerns that there is, to say the least, ample opportunity in their
methods for making up a fictitious or frandulent account, if it is de-
girable for the purposes of the exchange, or any of its customers, to
show a loss. No regular books of transactions are kept, buf the
transactions are kept on sheets, as they are called, and the manager
of one of the exchanges, Mr. Pratt, of the Cosmopolitan, if I remem-
ber right, tells you in his testimony that he destroyed his sheets at
the end of each year. But aside from this, you can see that by those
methods the managers of the affairs of Flemming & Merriam, if they
wished to show an apparent transaction, could readily put themselves
on the wrong side of the market at any moment and purposely sink,
or apparently sink, a very large sum in margins at any time. It is
also true that the defendants, ag managers of these funds, could only
realize for themselves the benefit of these losses by some collusive
arrangement with the managers of the exchange. And you are to
say, from the proof, from the relations which the testimony discloses
between these parties, the intimacy which existed between all or
some of them, whether there was or was not such a relation between
them as renders it not only probable but certain, beyond reasonable
doubt, that this money was lost by arrangement between the mana-
gers of this fund, the defendants, and the managers of those ex-
changes. But if the proof satisfies you that the money was so ap-
parently lost for the mere purpose of making up a record or show of
losses, and went into the hands of the proprietors of these exchanges,
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in order that the managers of the “fund” could realize some direct
or indirect benefit from it, then you will be justified in finding the
allegation of fraud in the indictment sustained by the proof. That
is, if you believe from the proof that the money was not lost in bona
Jide dealings, but has been otherwise disposed of by defendants, then
you will be justified in finding the fraud established; and,in passing
upon this question, you may properly, as I have already said, con-
sider the relations which defendants or either of them bear fo those
exchanges.

The government is required to make out its case, as to this issue of
fraud, by proof so clear as to leave no resonable doubt upon your
minds of the defendants’ guilt. I do not mean by this that the fraud
must be proven by direct testimony, but the circumstances environ-
ing the defendants’ dealings with this fund must, when all considered
together, stamp the transaction as unquestionably, undoubtedly fraud-
ulent, such as leaves no other conclusion reasonable or tenable. If
from the pooof you find that it was a part of the scheme or plan of
defendants for defranding these shareholders in “Fund W,” that the
~ money should in some manner, not by buying or selling commodities,

such as grain, provigions, and stocks, in good faith, get into these ex-
changes and be held by them as apparent profit, then the allegations
of fraud in the indictment are as completely sustained as if the proof
showed that defendants had expended the money in the purchase of
other property or still have it in their hands. You should, in the
" solution of this question of fraud, consider——First, the character of the
scheme or plan as disclosed in the circular in proof. Does it bear
upon its face and in its terms the evidence of an honest or a fraudulent
purpose? Would honest men, knowing the risks and vicissitudes of
business, promise such results as are promised in this circular? Does
your common knowledge of business and business affairs teach you
that such promises could be made in good faith, and that parties
making them had a right to expect that they could fulfill them ?
Second. ‘There is proof on the part of the government tending to
show that dividends, which it is alleged were declared and paid, were
reported in advance,—that is, that reports of the earnings or profits of
the fund were made up before the expiration of the time purporting
to be covered by such reports; such as, that, at least as early as
the third week in January, a report of profits for the fourth week of
that month was prepared to be sent out to subscribers. You are to
say whether men who do business upon actual transactions ecan and
do make -reports of that kind. . Third. It is an admitted fact that
directly after the delivery of money orders and registered letters to
Flemming & Merriam were stopped, the entire fund on hand was re-
ported to be lost, and there is testimony tending to show that no pay-
ments have been made to shareholders since that time. It is right
“that you should inquire, in view of this fact, what necessary connec-
tion there was between the stopping of the receipt of more money
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‘and the loss of that which had already been put into this “Fund W.”
Does this proof show that there was any such decline or rise in the
market; that there was any such change in prices in grain, stocks,
or provisions as would necessarily sink the whole of this large sum of
money then on hand in margins upon trades then pending? Some of
defendants’ witnesses say the call for more margins was justified by
the condition of the market, but could not the defendants have shown
by their books what trades they then had pending, and what margins
they were bound to put up? It would seem to be but a fair infer-
ence from the facts already known or admitted that these margins
were lost almost instantly after they were put up. Was there any
obligation to put up further margins upon trades that were then
pending, or were the trades made upon the condition that the par-
ties only lost the margins they pub up at the time the trades were
made ? These are pertinent facts for you to consider. Could not the
defendants have made this matter clear by bringing in proof of their
trades and showing what they were, what was then done, what trans-
‘actions were then pending, and that they were bound by their con-
tracts with these exchanges to put up more margins if called for?
The books of Flemming & Merriam showing their transactions are
not produced, nor is their loss or destruction shown. The proof tends
to show that they kept books. If so, these dealings with these ex-
changes would or ought to have appeared or be shown by these books
in some form. The fact that the books are not produced or accounted
for is to be considered by you as at least tending fo show thaf, if
produced, the books would not help defendants’ case. You are also
to consider in this light, and as bearing upon Loring’s individual
participation in these transactions, the letter which he wrote to
Miller, and which is. in evidence in this case, and say whether a
party not interested in this fund in the least would have written such
a letter to Mr, Miller, and also to say whether the tone of .this letter
does or does not convey the idea that he is writing in confidence to
a man who knows that a fraud has been perpetrated in reference to
“Funds K and H.” You are to consider this letter, its tenor,.the
manner in which it is written, as bearing upon the question of the
good faith of this man in his dealings with subscribers to these funds.

I hardly need say that if the testimony of Mrs. Miller, W. W.
Miller, and Charles E. Hyde is believed, then there is direct evidence
tending to establish the fraudulent character of defendants’ dealings
with “Fund W.” But defendants insist that this testimony is not
worthy of belief; that Mrs. Miller’s testimony, standing alone, does
not prove fraud as to “Fund W;” that W. W. Miller has been im-
peached, and that he also stands in the attitude of an accomplice in
this fraud, who has been promised immunity from some part of the
punishment which may follow a conviction on an indictment now
pending in this court against him. The interest of an accomplice
who turns state’s evidence, as it is called, is always to be considered
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as affecting his credibility. You are, however, the sole judges of his
credibility. While if is proper for you to look for testimony corrob-
orating the testimony of Miller, yet if, from the tenor of his testi-
mony, you find it so coherent, natural, and apparently truthful that
it satisties you he has told you the truth, then you have the right to
convict on his testimony, even if uncorroborated. So, also, if you
find his testimony so coincides with other proven or admitted facts
as to make out and complete a harmonious whole; that if the other
proven facts and circumstances in the case corroborate or tend to
corroborate Miller's statement,—then you are also at liberty to ac-
cept his testimony on the ground that it is corroborated, or corrob-
orated to some extent, and to your satisfaction.

Testimony has been given tending to show that both Miller and
Hyde have bad reputations for truth and veracity in the community
where they reside. This doe3 not necessarily compel you to disbe-
lieve them, because even bad men and notorious liars may tell the
truth sometimes, and under some circumstances, and the question
after all is, have they told you the truth in this case? In the jfirst
place, is their statement so consistent with other proven facts as to
impress upon you a conviction of its truthfulness? secondly, do you
find corroboration of their testimony from other witnesses, and the
sarrounding circumstances in evidence? As I said before, you are
the sole judges of the credibility of these witnesses, and must say, in
the light of all the proof in the case, whether you are satisfied they have
told you the truth. You are not obliged to accept their statements,
and you are not obliged to disbelieve them, but you must consider
them in the light of the testimony and act as your judgments and
your consciences convinee you you should in the light of all the proof.
- Something has been said during the progress of the trial in regard
to the conduct of Mr. Ray, one of the witnesses for the government,
and a government officer, which it seems fo me it is proper I should
allude to. The post-office department has on its staff a class of
officers known formerly as special agents. They are now, by a later
statute, denominated post-office inspectors. The duties of these in-
spectors are very fully stated in some regulations of the post-office
department which I will read to you. I will read regulation, section
18; alsosection 80. [Reading regulations, sections 18 and 30.] You
see very comprehensive powers are delegated to these agents. They
are charged with seeing that the mails are not abused, and the nature
of the duty which devolves upon them is the duty of seeing that the
mails are not prostituted to be unsed for frandulent purposes. You
will say then, in view of the powers with which Mr. Inspector Ray is
clothed, under these rules, whether the testimony in this case dis-
closed any undue or improper zeal in the performance of the duties
which necessarily devolved upon him in the preparation and prose-
cution of this case. Do you see anything which, as a sworn officer of
the government, exercising these high powers, he ought not to have
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done? A man charged with the arrest and punishment, the ferret-
ing out, of men engaged in fraudulent enterprises, or enterprises which
he believes for the time being to be fraudulent, may, from the com-
mon instinet which animates every honest man, be anxions that the
guilty be brought to punishment. He may show an interest in that
direction, and it is not to his discredit, certainly, that he does show
such an interest,

It comes back, then, to this, does the proof in this case, when all
considered fogether, satisfy you beyond a reasonable doubt that
these defendants intended to defraud the subscribers to “Fund W”
of the money which those subscribers should be induced to send
them? Were the mails to be used for the purpose of effecting fraud,
and were they so used? If you so find that defendants, or either
of them, did so intend to defraud, then you should find the defend-
ants guilty, or such one of them as devised or managed the scheme,
without regard to whether his name appeared as principal or not. If,
on the contrary, the testimony satisfies you that defendants intended
to use and did use “Fund W” for the purpose of dealing in grain, pro-
visions, and stocks, and that such fund was lost by such dealings in
good faith, then defendants should be acquitted. So, also, you must
be satisfied from the proof that at the time these subseribers to “Fund
W” were induced to intrust their money to defendants it was defend-
ants’ intention to ‘convert such money to their own use; that is, if
the fraudulent conversion was an afterthought, conceived and acted
upon after the defendants had obtained the money, then you should
acquit. If at the time they got the money—the time it came into
their hands—they intended in good faith to carry out their schems,
and invest it, but afterwards, after they got it in their hands, then con-
verted it to their own use, then the case is not made out under the
statute.

. THE MANHASSET.
(District Court, B. D. Virginia. January, 1884.)

1 A.DMIRALTY'Z—éACTION FOR DEATH CAUSED BY NEGLIGENCE — VIRGINIA CODE,
c. 145 64 7, 9.

A state statute which gives to the administrator of one who has been killed
by an accident a right of action for damages for the benefit of « husband, wife,
parent, and child ' of the deceased, against the persou or corporation respon-
sible for the accident, thereby creates a right which, though the Kkilling be a
marine tort, is net maritime, and a libel in rem brought by the administrator
against a ship for the damages cannot be maintained.

2. BAME—STATE STATUTE GIviING RIGHT OP ACTION IN PERSONAM.

A statute which gives a right of action in personam does not thereby give a

right of action én rem in a similar case in admiralty.
3. SaME—~SraTEs CANNOT CREATE MARITIME RigHTS.

The states of this Union cannot creale maritime rights, or rights of actionin
admiralty; nor can they endow with a maritime right one who is not entitled
to that right by the law maritime,
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In Admiralty.
~W. H. Black, whose administratrix, Frances Black, brings this
libel, was a colored man, 64 years old, who had irregular employ-
ment in the United States navy yard, at Gosport, opposite Norfolk.
He came upon the ferry-boat Manhasset, to cross the harbor to Nor-
folk, on the eighteenth of March, 1881. As the boat was about to
touch her landing on the Norfolk side, and while it was 18 inches
off, he stepped one foot upon the float, which slipped, and he fell, his
other foot being caught by the boat as it came up to the float, and
crushed. The wound was 8o severe that he died from it in one weék
from the day of the accident. He left a wife, aged 50 years, and
children aged, respectively, 40, 33, 28, 26, 24, 21, 18, 12, and 10
years, This libel is based upon the statute of Virginia, ¢. 145, §§ 7,
8, and 9, of the Code of 1873, which authorizes suits for damages for
personal injuries caused by the neglect or fault of other persons, or
of corporations, to be brought after the death of the person injured,
by his personal representative; the damages to be such as a jury may
deem fair and just, not exceeding $10,000, which are to be paid to
the widow, husband, wile, parent, and child of the deceased, in
such proportions as a jury may direct; or, if there be no directions,
then to be paid to those named, according to the statute of distribu-
tion in the domicile of the deceased. The law requires such actions
to be brought within a year after the death of the injured person.
This libel, which is a libel in rem, was brought within that period.

W. H. & J. J. Burroughs, for libelant.

James F. Crocker and Shoup & Hughes, for claimant.

Hucres, J. An important and difficult question of jurisdietion
presents ifself at the threshold of this case, a guestion not yet seftled,
and which has been much confused by contradictory decisions. As
requested by counsel, I will give to it an original consideration. The
libel is founded on a statute of Virginia, similar to statutes on the
same subject in most of the states, which overturns the common-law
doctrine that actions and rights of action, for personal injuries,
(torts,) die with the person injured; and provides that where a person
who would be entitled to damages for an injury inflicted by another,
dies of that injury, his administrator or executor may sue for the
damages due the deceased for the benefit of the wife, husband, parent
and child. It is to be observed that this state law, in giving such an
action, thereby establishes the right of these nexf of kin to damages,
upon appropriate proofs of fault and injury. It is also to be ob-
served that the action which the statute gives is against the damni-
fier himself, is an action in personam, and that it does not give an
inchoate lien upon the defendant’s property for the damages to be
recovered. The libel in the case at bar lays hold of this right of
these next of kin, established by state law, as a maritime right, pre-
sumes the existence of a maritime lien upon the ferry-steamer, and,
instead of being a proceeding in personam against the owners of the
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steamer, is a proceeding in rem brought directly against the offend-
ing thing, the vessel herself. The theory of the pleader in this case,
therefore, assumes two. propositions to be true, namely,—First, that
a state law can create a maritime right; and, second, that a state
law, by giving a right of action in persomam in a particular case
which happens to relate to a ship, thereby confers upon the admir-
alty court jurisdiction of a suit in rem against that ship for the same
cause of action. .

This is a suit in admiralty brought in & court which, on its ad-
miralty side, can deal only with maritime causes of action brought_
by persons having a right to sue in this forum. Assuming, for the
purposes of the present case, that the killing of W. H. Black was a
maritime tort; the question is, whether a right of action for damage
accrues, under the maritime law, for the benefit of the next of kin
named by the statute, to the administratrix of the deceased. The
natural right of the father or mother fo sue in their own persons, for
their own benefit, for damages for the killing of a son; of a wife for
the killing of a husband; of minor children for the killing of a father;
or of persons in like natural relations fo others slaughtered by neg-
ligent accidents, is not in question here. I concede (what, however,
is not yet settled law) that such right exists under the maritime law,
and may be sued upon in an admiralty court. But the state statute
gives a very different right. It empowers an administrator to sue
for the benefit of certain next of kin, and these next of kin may
be neither father, nor mother, nor minor child, but most of them
may be adult ehildren like those of this man Black, or others having
no natural right to damages for the killing of an intestate. It is
essentially a statutory right. and is unknown to the maritime law.
Can a statutory right, unknown to it before, be introduced into that
law by state legislation, and can a person unknown to that law sue
in an admiralty court on that right?

Let us consider what the maritime law is, how it arose, and how
far it may be changed by local legislation. The maritime law, vari-
ously called the law of the sea, the law of shipping and admiralty, is
that branch of the law-merchant which particularly relates to the af-
fairs and business of the sea, to ships, to their erews, and navigation,
and to the conveyance, on navigable waters, of persons and property.
It is a system of usages and principles which has been adopted by
the general consent of commercial nations. It is not to be found in
any distinet code or body of legislation, but is so thoroughly exem-
plified in treatises and recorded adjudications as to have lost the
character of an unwritten law. It has its authority and sanction in
the consent of all nations, whose courts enforce its prineiples. After
its claim to be founded on principles of natural justice, its highest
value consists in its world-wide uniformity and acceptance. It has
grown up almost exclusively out of the practical operations of com-
merce, and, from comparatively small dimensions, has expanded
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under the developments of commerce, and with the improvements
which have taken place in commercial methods and instrumentali-
ties, into a great system of jurisprudence. It had its beginning in
those ages in which the Roman law was dominant in the world, and
-derived most of its original principles from that source. Its forms
of court procedure and methods of practice were derived from the
Roman judicature. v

It is not to be supposed, however, that this law has force in any
particular jurisdiction contrary to the will of that sovereign power.
Only so far as it is adopted by the legislation and enforced by the
judicial tribunals of each sovereignty, has it force in each Juris-
diction. It is only by consent that it is accepted throughout the
world; but, as a general law, sanctioned by the general consent of
commercial nations, it cannot be resfricted or augmented by local
legislation. While there is no doubt that each sovereignty may,
within its own jurisdiction, and as to its own citizens, modify the
maritime law at will, yet it is equally true that it cannot affect-it
as to the world at large. Nor can any special power make that a
maritime contract or tort which is not so by the universal law-mer-
chant, or take away from a contract which is maritime its maritime
character; yet it may declare that any recognized principle of mari-
time law shall or shall not have foree within its jurisdiction.

As to the power of each sovereignty over this law, the supreme
court of the United States has said, in the case of The Loitawanna, .
21 Wall. 572 et seq.:

“While it is true that the great mass of maritime law is the same in all
countries, yet in each country peculiarities exist either as to some of the
rules, or in the mode of enforcing them. * * * No one doubts that every
nation may adopt its own maritime code; still, the convenience of the com-
mercial world, bound together as it is by mutual relations of trade and inter-
course, demands that in all essential things wherein those relations bring
them in contact, there should be a uniform law, founded on natural reason
and justice. Hence the adoption by all commercial nations (our own in-
cluded) of the general maritime law as the basis and groundwork of all their
maritime regulations. But no nation regards itself as precluded from making
occasional modifications suited to its locality and the genius of its own people
and institutions, especially in matters that are of merely local and municipal
consequence, and do not affect other nations. * * % Hach nation adopts
the maritime law, not as a code having any independent or inherent force,
proprio vigore, but as its own law, with such modifications and qualifica-
tions as it sees fit. Thus adopted and thus qualified in each case, it becomes
the maritime law of the particular nation that adopts it. And without such
voluntary adoption it would not be law. And thus it happens that from the
general practice of commercial nations in making the same general law the
basis and groundwork of their several maritime systems, the great mass of
maritime law which is thus received by these nations in common comes to be
the common maritime law of the world. * * *

“This view of the subject does not in the slightest degree detract from the
proper authority and respect due to that venerable law of the sea, which has
been the subject of such high encomiums from the ablest jurists of all coun-
tries, it merely places it upon the just and logical grounds upon which it ia
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accepted, and, with proper qualification, received with the binding force of
law in all countries. * * ¥ .

“That we have a maritime law of our own, operative throughout the
Union, cannot be doubted. The general system of maritime law which was
familiar to the lawyers and statesmen of the country when the constitution
was adopted, was most certainly intended and referred to when it was de-
clared in that instrument that the judicial power of the United States shall
extend to all cases of admiralty and maritime jurisdiction. * % #* The
constitution does not define the precise limits of the law thus adopted. * * *
It assumes that the meaning of the phrase ‘admiralty and maritime jurisdic-
tion’ is well understood. * * *

“One thing, however, is unquestionable, the constitution must have re-
. ferred to a system of law co-extensive with, and operating uniformly in, the
whole country. It certainly could not have been the intention to place the
rules and limits of maritime law under the disposal and regulation of the
several states, as that would have defeated the uniformity and consistency
at which the constitution aimed on all subjects of a commercial character af--
fecting the intercourse of the states with each other or with foreign states.”

. From all that has been said, these things would seem to be clear:
First, that the maritime law, existing as it does by the common con-
sent of nations, and, being a general law, cannot be changed or
modified as to its general operation by any particular sovereignty;
second, that it has force in any country only by its adoption, express
or implied, by that country, and may be modified in its special op-
eration in that jurisdiction at the will of that special sovereignty;
third, that it is by such adoption part of the federal law of the United
States, and incapable of modification by state enactment—congress
having exclusive power, under the constitution, “to regulate com-
merce with foreign nations, and among the several states, and with
the Indian tribes;” and the judicial power of the United States, “ex-
clusive of the state courts,” extending “to all cases of admiralty and
maritime jurisdiction.”

We have thus arrived at the particular question involved in the
case at bar. As a general proposition, a state of this Union has no
power to affect the law maritime, either by addition, sabtraction, or
alteration. To acknowledge the authority of a state of this Union,
(not sovereign in its power over commerce,) to change in any partic-
ular the maritime law, would be in the end to destroy that law as a
system of jurisprudence, by subjecting ships of commerce to a differ-
ent law in every American port which they might enter. As to the
exclusive power over this law, of the congress of the United States,
an able judge has said, (In re Long Island, etc., Co. 5 Fep. Rer. 619 :)

“Uniformity in the maritime law is one of its peculiar characteristics—
one of the things which makes it most beneficial in its operation; and the
great benefits to result from such uniformity in maritime law, as adminis-
tered in the courts of the Union, was one of the inducements to the adoption
of the constitution, and the controlling reason for conferring on the general
government the exclusive jurisdiction of all admiralty and maritime causes,
as well those arising in the commerce of the stale on navigable waters as
those arising in interstate and foreign commerce.”
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Though it is undoubtedly true, in general, that a state cannot give
a right in admiralty, that is to say, a maritime right, which did not
exist before, the proposition is not true as to rights in equity or at
common law. As to these latter, the great body of laws administered
in federal courts are of state authority. An instance of this sort of
guit is furnished by Ry. Co. v. Whitton, 13 Wall. 270, in a case pre-
cisely like this at bar, except that the tort was inflicted by a railroad
instead of a steam-boat, and in which an action at common law
was brought in the United States circuit court by the administra-
tor of the person killed, in strict accordance with a law of Wiscon-
gin practically identieal with the law of Virginia now under consid-
eration, - So, if the administratrix of William H. Black had been a
citizen of North Carolina, and had brought her action in the United
States circuit court sitting here, for this very cause of action, holding
as I would that the statutory right sued upon was not maritime, I
should have entertained the suit and left it to a jury to determine the
amount of damages to be awarded. We are not dealing in the pres-
ent case with municipal law, or with the general commercial law not
maritime. These are administered concurrently by state and by fed-
eral courts, the one or the other having jurisdiction with reference to
the residence of parties in suits, or to the authority, state or federal, by
which the law administered has been enacted. The proposition at
which we have arrived relates exclusively to the maritime law and the
admiralty jurisdiction. It is, that a state cannot create a maritime
right or confer jurisdiction, in any particular, upon an admiralty court.
The libel under consideration, as before said, assumes both branches
of this proposition to be true. The state of Virginia has enacted that
where a person has been killed by the fault or negligent act of an-
other, his executor or administrator may recover damages, not ex-
ceeding $10,000, for the injury. It has also enacted that the per-
sonal representative may sue for the damages, for the benefit of
certain of the next of kin of deceased entitled under the local statute
of distributions. It seems to me perfectly clear that this libel cannot
be sustained on the basis of those provisions of the Virginia Code
upon which the libel is founded. The right of an administrator to
damages for injury to his intestate, when alive, is not a maritime
right, and is unknown to the maritime law. The right of action to
recover such damages does not belong, under the admiralty jurisdic-
tion, to an administrator, and I think cannot legally be sustained in
an admiralty court.

There are decisions in apparent contradiction to this view of the
subject, and I come now to consider them. It will be observed that
gsome of the cases about to be reviewed are brought by the father, or
mother, or husband of the deceased, and assert a right, under the
principles of natural justice, to recover. I am of copinion that suits
of that character can be maintained in admiralty. Another, and a
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different class, are founded upon state statutes; these are they which,
I think, eannot be sustained.

Furst, as to the English cases. Acts of Parliament, 9 & 10 Viet.
¢. 93, called Lord CampBeLL’s act, and 27 & 28 Viet. ¢. 95, § 2, first
created the right of action at common law for compensating the fam-
ilies of persons killed by accident. These acts did not confer juris-
diction in this matter upon the English high court of admiralty. If
that court had jurisdiction in such cases, it could only be by virtue
of 24 Viet. ¢. 10, which provides that the “high court of admiralty
shall have jurisdiction over any claim for damage done by a ship.”
This elause was construed by the high court of admiralty and privy
council to confer the jurisdiction to entertain libels for the benefit of
the families killed by accident, in several decisions. See The Sylph, L.
R. 2 Adm. & Ece. 24; The Guldfaze, 1d. 325; The Explorer, L. R. 3
Adm. & Ecc. 289; The Beta, 2 Prec. Ch. 447; The Franconia, 2 Prob.
Div. 163. But these decisions as to the admiralty jurisdiction in Eng-
land may be considered as having been virtually overruled by the court
of queen’s bench in Smith v. Brown, L. R. 6 Q. B. 729 ; by the court of
exchequer in James v, Lon. £ S. W. R. Co.T Exch. 287; and by the court
of common pleas in Simpson v. Blues, L. R. 7 C. P. 290, The policy
of the English common-law courts seems to be to require claims for
damages of the class under consideration, to be in all cases assessed
by a jury. DBut these English cases are inapplicable in this country.
There is no doubt that the maritime law and jurisdiction are subject
in England to the power of parliament. Indeed, the admiralty juris-
diction has become there exclusively the creature of parliamentary
and judicial legislation. No one in this country contends for a like
power over maritime law and admiralty jurisdiction, even of congress;
much less do the states possess it.

Coming to American decisions, I find but few of these directly in
point.

The case of Plummer v. Webb, 1 Ware, 79, was one in which a
father brought a libel in personam against the master and mates of
a vessel, who had ill-treated the son in such manner as to cause
his death. This libel was not founded upon any state statute, but
upon the law of nature, and was not brought by the father in char.
acter of administrator. It is, therefore, essentially unlike the case
at bar, which is an action in rem, by an administratrix, founded upon
a state law. Judge WarEk dismissed the libel, not, indeed, upon the
ground that admiralty could not entertain an action by the father for
such a cause, which he distinctly admitted, but on the ground that
actual damage was not proven.

In Crapo v. Allen, 1 Sprague, 184, which was a case like ours,
where the tort was undoubtedly maritime, but where the action was
brought by an administrator of the injured deceased person, Judge
SpracUE held that, notwithstanding a state statute like that of Vir-
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ginia, the right of action for a tort died with the injured person, in
admiralty as well as at common law. This opinion he afterwards
modified in Cutting v. Seabury, Id. 522.

In The David Reeves, 5 Hughes, 90, the libel in rem was brought
by the mother for the death of her son, in her character as mother,
and not as administratrix, claiming under the general jurisdiction of
admiralty, and not under the state statute of Maryland. Judge
Morris sustained the jurisdiction, but awarded only $700 damages.

The ease of The Sea Gull, Chase’s Dec. 145, had been decided in
the fourth cireuit before that of The Reeves, and Judge Morris based
his decision just cited on that authority. In The Sea Gull case a
libel in rem was filed by a father for the death of a son, in his char-
acter of father, and not of administrator, no reference being made to
state statute. The libel was sustained in a learned opinion by Chief
Justice Cuasg, and furnishes law to the courts of this eircuit in simi-
lar cases, and to me in the case at bar. .

In the case of The Highland Light, Chase’s Dec. 150, also decided
by Chief Justice Cuask, a libel in rem was brought by a widow and
son for the death of a husband and father. The libel was dismissed
on a construction given by the court to an act of congress which al-
lowed an action in personam against the vessel libeled, the court hold-
ing that it was not the intention of congress to give a libel in rem.
To that extent that decision is adverse to the present libel, which is
brought in rem, under a statute giving only a remedy in personam.
But the chief justice declared in an obiter dictum in the case, that un-
der a state statute giving a right and a remedy to the family of a per-
son killed by accident, an admiralty court might enforce the right by
its own methods. I do not consider this dictum binding upon this
court; especially as, in several subsequent cases, the supreme court
of the United States, although opportunity has been abundantly af-
forded it to do so, has refrained from passing upon the guestion.

In the case of L. I. Transp. Co. 5 Reporter, 601, the district court
for the southern district of New ‘York scems to have held that an ad-
ministrator may, under a state law giving right of action for dam-
ages in favor of the families of persons killed by accident, bring a
libel in rem in admiralty; bhut this was but an incidental part of the
case decided, and the question does not seem to have been-specially
considered. I do not feel bound to follow it.

In the case of Holmes v. Ry. Co. 5 Fep. Rep. 75, there was a libel
in rem against a ferry-boat, by an administrator, claiming damages
for an accidental killing of his intestate, in favor of his family, based
on a state statute like that of Virginia. It was precisely such a
case as the one at bar. In a learned and able opinion, Judge Deapy’
sustained the libel and awarded damages, holding as follows:

“The tort which caused the death of Perkins, having occurred on 4 nav-

igable water of the United States, is a marine one; and, even if the maritime -
law does not give a remedy for the wrong, the law of the state, [of Oregon,]
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having given the right to the administrator to recover damages therefor, this
cpt;lrtt, as a court of admiralty, has jurisdiction of a suit to enforce such a
right.”

In this decision the learned judge entirely pretermits the question
whether, on a state statute which gives only a right of action in per-
sonam, an admiralty court is at liberty to found an action in rem,
which assumes that the state statute gave not only a personal right
of action, but also a lien on the offending steam-boat.

In the case of The Garland, 5 Frp. Rup. 924, which was precisely
such a case as the one just cited, and as the one at bar, founded upon
the statute of Michigan, Judge BrowN sustained the libel in defer-
ence to cases which he cited, but with the deprecatory remark that
“against this concurrence of co-ordinate courts, I do not feel at lib-
erty to set up my own opinion, particularly in view of the fact that

- the common-law rule seems to be consonant neither with reason nor
justice.”

In the case of The Epsilon, 6 Ben. 378, which was a petition by
the owner of the steamer, whose boiler had exploded, to be allowed
the benefit of the act of congress limiting the liability of the owners

- of vessels to claims for damage, there would seem to have been no
libels actually filed against the vessel by administrators of persons
who had been killed by the accident, and the judge, in his decision,
did no more than recognize the liability of the vessel for such inju-
ries, citing the case of 1'he Sea Guli, supra, and others, in support of
such claims. The case does not apply to the one at bar.

In the case of The Sylvan Glen, 9 Frp. Rep. 335, which is later
than any of those before cited, a libel in rem was filed precisely similar
to the one at bar, by the administrator (who was husband) of one
Margaret Welsh, who had been killed by the Glen in running over
and sinking a small boat, on board of which the deceased was. It
wag founded on a statute of New York identical with that of Virginia,
on which the present libel is based. The courtrefused to sustain the
libel, justifying its decision by the following observations:

“This statute does not provide for the survival of any right of action be-
longing to the deceased. It creates a liability where nonebefore existed. It
makes a new cause of action, namely, the death, and it declares who shall be
liable to such action, and by whom, as well as for whose benefit, the action
may be maintained. It is not doubted that the right created by this statute
of the state may be enforced in a proper case by the courts of the United
States; nor that it may be enforced in the admiralty when a marine tort is
the foundation of the right. These propositions have not been controverted
here; but they by no means afford ground on which to maintain this ac-
tion; for this is an action ¢n rem, and, if maintainable at all, must rest upon

~the proposition that the libelant, by virtue of this statute of the state, has a
maritime lien upon the vessel for the damages resulting to the husband and
next of kin of Margaret Welsh from the death of that person. No ground
is suggested upon which such a proposition can be maintained. The words
are, ‘the person who, or the corporation which, * * * ghall be liable.’

" Those words create no lien, much less a maritime lien; and, if they did, how

can it be held that a state has power to create a maritime lien for the benefit
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of this husband and next of kin? It is true that it is held by the supreme-
court of the United States that a lien created by a state statute for supplies
and repairs to a domestic vessel, may be enforced by admiralty proceedings
in the courts of the United States. But the rule in the class of cases referred
to is peculiar. It is conceded by the court to be anomalous, and its basis on
any sound principle doubted, (ke Lottawanna, 21 Wall. 581;) and I know
of no expressions of that court that will warrant the belief that any exten-
sion of such an anomaly would be approved. Besides, in this instancge, the
state statute creates no lien at all. 1t is not seen, therefore, how, in any as-
pect, the statute upon which the libelant relies, can afford a right of action
against this vessel.” :

I cannot but express a full concurrence in this opinion of Judge
Bexepicr. As to-the lien upon domestic vessels, in home ports, in
favor of material-men, for repairs, materials, and supplies furnished
at home, the supreme court of the United States assumed in its
twelfth rule in admiralty, that the admiralty law of the United States,
though giving a right of action to the material-man in personam, did
not give him a lien and right of action in rem in the home port. Un-
der the general law maritime, that lien did exist. It wasin order to
cure one anomaly in the American law of admiralty that another had
to be resorted to; and the supreme court was driven to the expedient
of allowing our admiralty courts to assume that where a state law
gave a statutory lien to material-men for supplies, credit must be pre-

- sumed to have been given to the ship itself, irrespectively of owner-
ship, and on that presumption, to entertain libels in rem against the
ghip. Yet it is no great anomaly where a maritime right exists giving
a right of action in personam in admiralty, and the state superadds a
lien upon a ship, for the admiralty court to entertain an action in rem
on the basis of that lien.

Another anomaly in the admiralty jurisprudence of the United States
is furnished by the pilot laws of the several seaboard states. Pilots
and their transactions are subjects, all the world over, of the admiralty
law and jurisdiction. Congress has power to pass general pilot laws
for the the whole Union which would supersede the pilot laws of the
several states. But congress has not yet exercised this constitu-
tional power, and has thereby forced upon our admiralty courts the
necessity of administering their jurisdiction over pilots more or less
on the basis of state laws.

But these liens of material-men depending upon state statutes, and
the matter of pilots’ fees given by state laws, which pilots are allowed
to libel for ¢n rem in admiralty, are exceptions to the general rule,
—otherwise without exception,—that rights created by state statute,
unless identical with maritime rights, are not maritime, and cannof
be made the basis of libels in rem in admiralty. As an action by an
administratrix for the benefit of certain next of kin of W. H. Black,
based upon a right created by state law, and unknown to the law
maritime, I must hold that this libel cannot be sustained, and must
be dismissed. But it shall be without prejudice, and without costs.

.
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I have already virtually expressed the opinion that the widow of
the deceased man, Black, and his minor children, have a right of
action, by libel in rem,'against the ferry-boat Manhasset, in their
own name, for their own benefit. Such a libel may be joint. The
decision of Chief Justice CHasE in the case of The Sea Gull, supra,
establishes the validity of such a libel in this circuit. I would
maintain its validity independently of that precedent. Such a right
of action is a maritime right conferred by the general law mari-
time, (Domat, Civil Law, pt. 1, bk. 2, tit. 8, § 1, art. 4; Grofius,
lib. 2, e. 17, § 13; Ruth. Inst. 206; Bell, Prin. Sc. Laws, p. 748,
§ 2029; Ersk. Inst. bk. 4, tit. 4, § 105;) and is not limited as to
time by the 12 months’ limitation of the state statute. If a libel of
that character is brought, I will entertain it. It would probably be
competent to allow the present libel to be amended so as to make it
one in which the widow and minor children of the deceased shall
sue in their own right, for their own benefit. I will hear & motion
for that purpose.

Exp oF VoLUME 18,



