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courts to United States circuit courts. And in City of Lexington v.
Butler, 14 Wall. 282, the court said, referring to Bushnell v. Kennedy,
“all doubt upon the subject is removed,” ete.

The reasoning applied to the judiciary act in this matter of juris-
diction is just as applicable to the act of 1875, It is true that the
act of 1875, construed in this way, may be abused in a manner that
was not applicable to the judiciary act. TUnder the latter, the plain-
tiff might take an assignment and bring his suit in the state court;
but until the act of 1867 he was powerless to remove the case, for the
defendant only could remove, while under the act of 1875 the plaintiff
may remove his suit after seeking the jurisdiction of the state court.
And yet it is to be noticed that section 5 of the act seems to contem-
plate just such an abuse as probable, for, going beyond any previous
legislation on the subject, it provides for the remanding or dismissal
of all removed cases that at any time appear to the satisfaction of the
court to involve a dispute or controversy not within the jurisdiction
of the court, or appear to be cases where the parties have been im-
properly or collusively made or joined for the purpose of creating a
case removable under the act.

Considering that the weight of authority is in favor of the jurisdic-
tion of the court in this case, we feel constrained to deny the motion

" to remand; and such order will be entered.

MoggiLL, J., concurs,

Unitep Srates v. Pratr Coar & Coke Co. and others.!

(Circust Court, N. D. Alabama. June, 1883.)

1. Act oFr Marca 3, 1883, (22 St. 487)—PATENT OBTAINED BY FRAUD.

The act of March 3, 1883, provides for the future disposition of public lands
in Alabama; it ratifies no previous titles, however obtained. The government
has a clear right to have annulled a patent obtained by fraud and perjury,
and in violation of law, and theact of 1883 does not waive or renounce that act.

2. EQuiTYy PRACTICE—RULE 20. ‘

Under equity rule 20 it is necessary, in the introductory part of the bill,

that the names of parties defendant, with their citizenship, shall be set out,
8. SaME—HusBAND PROPER PARTY.

Under the practice in the United States courts, on the equity side, the hus-

band is a proper party where the wife is charged as to her separate estate.
4, BAME—MULTIFARIOUSNESS.

When the matter charged and the relief sought all grow out of one general
transaction, the fraudulent obtaining of a patent from the United States, ac-
counting for rents and profits and waste is incidental.

6. SAME—UNNECESSARY PARTY.

Where no confederacy, nor conspiracy, nor possession, nor title are alleged
as to a party, and no case set out for relief against him, or for discovery or ac-
counting, or any other thing he should not be made a party.

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.




UNITED STATES v. PRATT COAL & COKE CO. 709

6. JURISDICTION—AMOUNT IN DIsPUTE. .
The circuit court having jurisdiction only when over 3500 is lnvolved, this

jurisdictionsl fact should appear affirmatively.

7. EQUuiTY PRACTICE—REMEDY AT Law. :
1f the lands entered and patented had not been previously offered at publie
sale, in accordance with Rev. 8. § 2303, then the title or patent issued was
absolutely void, and in that case the complainant would have an adequate
remedy at law to recover possession of land, and rents and profits. When it
does not appear from the bill whether or not there was such previous offering
at public sale, and as it was & prerequisite to the entrg of the land and the
issuance of the patent, the presumption is that the land was so offered. And
congidering thig, and that the government seeks to have the patent surren-
dered and canceled, and may be entitled to a more full and complete account
than could be bad in a suit for rents and profits, Acla, <hat the demurrer on this
ground should be overruled.

Motion to Dismiss and Demurrer by Peters and the Pratt Coal &
Coke Company on the following grounds, in brief:

(1) For want of party, Mrs. Brown; (2) misjoinder of Mrs. Brown’s hus-
band; (3) multifarious, on several grounds; (4) Thomas Peters not a proper
party; (5) amount involyed not stated; (6) complainant does not offer to do
equity; (V) there is an adequate remedy at law.

Geo. Turner, for complainant.

FEz-Govs. Parsons and Cobb, for defendants,

Parver, J. The act of 1883 provides for the future disposition
of public lands in Alabama. It ratifies no previous titles, however
obtained. The case for the United States is to recover lands fraudu-
lently obfained, and cancel patent. While it may follow that if the
lands described in the bill are recovered they will only be subject to
disposal as agricultural lands, it does not follow that the government
can only realize from the disposal the amounts paid by the defend-
ants, because if they are of the actual character described in the bill,
and have been so reported to the general land-office, they are first to
be put in the market and to be offered at public sale. Buf whether
any eventual good may result to the government or not, it has a clear
right o have annulled a patent obtained by fraud and perjury, and
in violation of law, and the act of 1883 does not waive or renounce
that right. The motion to dismiss is overrnled on the demurrer.

1. Under rule 20, equity rules, it is necessary, in the introductory
part of the bill, that names of parties defendant, with their citizen-
ship, shall be set out. This bill requires amendment in this regard
as to Nancy Brown and William Brown, her husband.

2. Under the practice in the national courts on the equity side,
which is governed by the equity rules of the supreme court, and when
the rules are silent by the practice in the high court of chancery in
England, the husband is a proper party where the wife is charged as
to her separate estate. :

3. The matters charged in the bill and the relief sought all grow
out of one general transaction, to-wit, the fraudulent obtaining of a
patent from the United States. Accounting for rents and profits and
waste is incidental. I cannot see that the bill is multifarivus.

e
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4, There being no confederacy, nor conspiraey, nor possession, nor
title alleged as to Thomas Peters, and there being no case set out
for relief against him, and no relief, neither for discovery nor for ac-
counting, nor for any other thing, it is difficult to see how or why he
should be a party. On this ground the demurrer should be sustained.

5, This court has jurisdietion only when over $500 is involved.
This jurisdictional fact should appear affirmatively. Demurrer sus-
tained on this ground. /

6. I cannot see how this case can be taken out of the general rule
that the complainant should do equity. At all events, no case is
made in the bill showing any state of facts from which the court
can infer that the government elects, or is entitled to claim, the sum
paid to the receiver as a forfeiture. As the case stands, on the facts
alleged, the demurrer should be sustained on this ground.

7. If the lands entered by and patented to Nancy Brown had not
been previously offered at public sale, in accordance with section
2803, then the title or patent issued was absolutely void, and in that
case the complainant would have an adequate remedy at law to re-
cover possession of land, and rents and profits. Whether or not
there was such previous offering at public sale does not appear from
the bill. As it was a prerequisite fo the entry of the land and the
issuance of the patent, the presumption is that the land was so
offered. Considering this, and that the government seeks to have the
patent surrendered and canceled, and may be entitled to have the
deed from Nancy Brown to the Pratt Coal & Coke Company annulled
and the record thereof erased, and may be entitled to a more full and
complete account than could be had in a suit for rents and profits,
the demurrer on this ground is overruled.

Decree accordingly.

McDowNenn v. Baron.?

(Circuit Court, B. D. Texas. November, 1883.)

1. Equity PLEADING—PARTIES IN EQUITY.

In a suit to invalidate a marriage settlement in favor of s dead person, and
to set aside her will, her heirs at Jaw are parties in interest, and necessary par-
ties to the suit. :

2. BaME—~MULTIFARIOUSNESS,

Where two distinct subjecty are embraced in the bill, viz., the annuiment of
& marriage settlement and the annulment of a will, the necessary parties to
the suit may be the same, but their interests and attitude are decidedly at va-
riance, and the bill is bad for multifariousness.

3. Pracrice IN FEDERAL COURTS.

If such a hill had been originally filed in this court, the demurrer would have

been simply sustained; but as the case was brought in the state court, where

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.




