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Rosensrart v. Renianog Lumeer Co.?
(Céreuit Court, E. D. Tezas. N ovember, 1883.)

JurispIicTION—REMOVAL ACT oF 1875,

The second and following sections of the removal act of 1875, (18 8t. 470,)
which provide for the removal of certain suits from the state courts to the cir-
cuit courts of the United States, are not controlled by the clause of the first
section of that act prohibiting the circuit court from taking cognizance of any
suit founded on a contract in favor of an assignee.

Berger v. Com'rs, 5 FED. REP. 23, and Hurdin v. Olsen, 14 FED. Rep, 706,
not followed.

Waterbury v. Laredo, 3 Woods, 371, approved.

Bushnell v. Kennedy, 9 Wall. 387, and Qity of Lexinglon v. Butler, 14 Wall.

282, followed.

On Motion to Remand.

Meyer Rosenblatt, a citizen of Missouri, brought suit against Mark
Weiss and other citizens of Texas, composing the Reliance Lumber
Company, in the distriet court of Jefferson county, Texas, and alleged
that the defendants were indebted to him in the sum of $5,376.64,
being the amount of several bills of exchange drawn by defendants on
one Samson Heidenheimer, a merchant doing business in Galves-
ton, Texas, in favor of various persons, which said bills were paid
by said Heidenheimer for the accommodation of defendants, who had
no funds in the hands of said Heidenheimer; also in the further
sum of $1,000, being a sum of money sent by said Heidenheimer to
said defendants, at their request and on their promise to pay; also
in the further sum of $1,120.16, the amount of two certain bills drawn
by defendants on other parties, and for value delivered to said Hei-
denheimer, which said bills were refused acceptance by the drawees;
and also in the further sum of $1,583.85, for goods sold and deliv-
ered to said defendants by said Heidenheimer,—all of which sums
were subject to certain credits, as set forth in an exhibit attached to
and made part of the petition, and which credits reduced the amounts
alleged to be due on account of all transactions to $1,583.85, as the
court understands the involved pleading setting forth plaintiff’s de-
mands. And plainiiff alleged that said Heidenheimer had for value
assigned said bills, claims, and account to plaintiff, who is the owner
thereof, and is entitled to demand of and receive from defendants the
several amounts due on account of the several transactions aforesaid,

To this petition defendants answered, denying indebtedness to Hei-
denheimer or to plaintiff, denying validity of assignment by Heiden-
heimer to plaintiff, and alleging that there existed during the trans-
actions set forth a contract between Heidenheimer and themselves for
time, eredit, and advances, which contract Heidenheimer had violated,

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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to the great damage of defendants, for which they desired to recoup,
wherefore they demanded that Heidenbeimer should be made a party,
and prayed for judgment against him. Thereupon, on the same day
the answer was filed, plaintiff filed his petition and bond for the re-
moval of the case to this court, on the ground of citizenship, he be-
ing a citizen of Missouri and the defendants cifizens of Texas. The
defendants ask to have the case remanded on the following grounds:
- (1) Because plaintiff sues as the assignee of Heidenheimer, who is a resi-
dent citizen of Texas, upon an account, the same being a chose in action not
negotiable, upon which no suit could have been brought in this court by the
said assignor, Heidenheimer; (2) because, as shown by the pleadings, the
causeis substantially a controversy between Heidenheimer, a citizen of Texas,
and the defendants,—the said Heidenheimer being the.real and substantial
plaintiff, over against whom the defendants seek to recover damages in re-
convention for breach of contract, and without whose presence as a party this
suit cannot be fully determined; (8) because, from the face of the plaintiff’s
petition,.and from the pleadings in the cause, it is apparent that this court is
Wwithout jurisdiction in the premises. ; '

- Albert N. Mills, for plaintiff. . -

COleveland: & Willie, for defendants. :

- ParpEE, J. The citizenship of Heidenheimer is firat alleged in the
motion to remand. No proof has been offered on the subject, but
both parties have argied this motion as though he were & citizen of
Texas, and we will consider such citizenship to be an admitted fact
in the case. - It is clear to us that if plaintiff is the bona fide assignee
of the claims and demands against the defendants, he had the right
to bring this suit in his own name in the state court. If is alsoclear
to us that if, as such assignee, after bringing suit in the state court,
he had a right to remove the suit, on account of citizenship of the par-
ties, to this court, such right could not be prejudiced by the char-
acter of the defense to the suit, nor by any right defendants might
have in the state court under the state practice to make plaintiff's
assignor g party and recoup against him in damages. The plaintiff
could have removed the case, if he otherwise had the right, before
defendants had entered any appearance in the case. And this right
to remove, if he had any, only expired as to time at the term at which
the cause could have been first tried. Nor does it seem to us that
by the removal the defendants have been deprived of any defense or
right which they could have made or would have had if the case had
remained in the state court.

The validity of the assignment is attacked in the answer, and the
collusion of the plaintiff and Heidenheimer to make a case for this
-court is charged in the argument, but there is no proof in the case,
‘nor any showing by the pleadings, to warrant the present considera-
tion of the question. Section 5 of the act of March 3, 1875, under
which act the case was removed, vests the court with authority to act
upon such an issue at any stage of the suit. The plaintiff has labo-
riously declared upon certain checks or drafts for the payment of
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money, mostly drawn on Heidenheimer by defendants, and also upon
an account for money advanced and forwarded, and also upon an
open account for goods sold and delivered, but all of the matters sued
on seem to be embraced in the account attached to the petition, where
all drafts are charged, and where credits are given and a balance
struck, so that it seems to us that the present suit is one brought on’
an open account, and is not to be taken in anywise as a suit upon
negotiable paper, either promissory notes or bills of exchange.

The question as made by the motion to remand is then reduced to
one of jurisdiction. The first section of the act of March 3, 1875,
contains this provision: “Nor shall any circuit or district court have
cognizance of any suit founded on contract in favor of an assignee,
unless a suit might have been prosecuted in said court to recover
thereon if no assignment had been made, except in cases of promis-
gory notes negotiable by the law-merchant, and bills of exchange”—
and the point is whether this provision controls the second and other
sections of the same act, which provide for the removal of certain
suits from the state courts to the circuit courts of the United States.

Our attention has been called to the following adjudicated cases on
this precise point. In Berger v. Co. Com’rs, 5 Fep. Rep. 23, decided
by Judge McCrary, in the eighth circuit, it was held that the various
sections of the act should be construed together as in pari materia,
and that the jurisdictional restriction or limitation of the first section
should be applied in removed cases the same as in cases originally
brought in the circuit courts of the United Stutes. And Judge Mc-
Crary shows very clearly that unless this is'so any case on contract
between citizens of the same state may be brought into the federal
courts by means of an assignment, and the preliminary use of a state
court; in other words, that the court may acquire jurisdiction indi-
rectly in cases where it is forbidden directly. This decision was fol-
lowed by Hardin v. Olson, 14 Fep. Ree. 705. In Waterbury v. La-
redo, 3 Woods, 371, decided in this circuit, Judge DuvaL held that
the sections of the act of 1875 relating to removals of suits were in-
dependent of the jurisdictional limitation aforesaid, and that a suit
might, under the act of 1873, be brought within the jurisdietion of
the federal court by removal from a state court, although the suit, as
an original suit, could not have been prosecuted in such court.

- Were these all the cases bearing on this point, we should be dis-
posed to follow Berger v. County Com’rs, supra, as better construction
of the act aforesaid ; but we find on examination that very nearly the
exact question arose under the judiciary act of 1789, as between the
eleventh and twelfth sections thereof, and the supreme court held,
in Bushnell v. Kennedy, 9 Wall. 387, that the restriction upon suits
when sought to be brought in a ecircuit court, as contained in the
eleventh section of the judiciary act, not being found in the twelfth
section of the act, which provides for the removal of suits, has no
application to suits transferred under the latter section from state
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courts to United States circuit courts. And in City of Lexington v.
Butler, 14 Wall. 282, the court said, referring to Bushnell v. Kennedy,
“all doubt upon the subject is removed,” ete.

The reasoning applied to the judiciary act in this matter of juris-
diction is just as applicable to the act of 1875, It is true that the
act of 1875, construed in this way, may be abused in a manner that
was not applicable to the judiciary act. TUnder the latter, the plain-
tiff might take an assignment and bring his suit in the state court;
but until the act of 1867 he was powerless to remove the case, for the
defendant only could remove, while under the act of 1875 the plaintiff
may remove his suit after seeking the jurisdiction of the state court.
And yet it is to be noticed that section 5 of the act seems to contem-
plate just such an abuse as probable, for, going beyond any previous
legislation on the subject, it provides for the remanding or dismissal
of all removed cases that at any time appear to the satisfaction of the
court to involve a dispute or controversy not within the jurisdiction
of the court, or appear to be cases where the parties have been im-
properly or collusively made or joined for the purpose of creating a
case removable under the act.

Considering that the weight of authority is in favor of the jurisdic-
tion of the court in this case, we feel constrained to deny the motion

" to remand; and such order will be entered.

MoggiLL, J., concurs,

Unitep Srates v. Pratr Coar & Coke Co. and others.!

(Circust Court, N. D. Alabama. June, 1883.)

1. Act oFr Marca 3, 1883, (22 St. 487)—PATENT OBTAINED BY FRAUD.

The act of March 3, 1883, provides for the future disposition of public lands
in Alabama; it ratifies no previous titles, however obtained. The government
has a clear right to have annulled a patent obtained by fraud and perjury,
and in violation of law, and theact of 1883 does not waive or renounce that act.

2. EQuiTYy PRACTICE—RULE 20. ‘

Under equity rule 20 it is necessary, in the introductory part of the bill,

that the names of parties defendant, with their citizenship, shall be set out,
8. SaME—HusBAND PROPER PARTY.

Under the practice in the United States courts, on the equity side, the hus-

band is a proper party where the wife is charged as to her separate estate.
4, BAME—MULTIFARIOUSNESS.

When the matter charged and the relief sought all grow out of one general
transaction, the fraudulent obtaining of a patent from the United States, ac-
counting for rents and profits and waste is incidental.

6. SAME—UNNECESSARY PARTY.

Where no confederacy, nor conspiracy, nor possession, nor title are alleged
as to a party, and no case set out for relief against him, or for discovery or ac-
counting, or any other thing he should not be made a party.

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.




