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OLxEY, Receiver, v. Tanxer and another.
‘Circuit Court, 8. D, New York. December 7, 1883.)

BANERRUPTCY —ACTION BY RECEIVER APPOINTED BY STATE COURT— FRAUDU-
LENT TRANSFER. :

A receiver appointed in supplementary proceedings, pursuant to the provis-
jons of the Code of Civil Procedure, cannot maintain a suit to reach prop-
erty which was transferred by a bankrupt in fraud of creditors before he was
appionted receiver and when there is an assignee in hankruptey, The as-
signee in bankruptcy is the only person who can assail such transfer.

Appeal from Decree of District Court.

Norwovod & Coggeshall, for appellant.

Jones, Roosevelt & Carley, for respondents.

Warnacg, J. The complainant seeks to reverse a decree of the
United States district court for the southern district of New York dis-
missing his bill. The bill was filed by the complainant as a receiver
appointed by a judge of the supreme eourt of the state, in proceedings
supplementary to execution to set aside as fraudulent against credit-
ors a general assignment made by one Swarthout to the defendant
Tanner of all the property of Swarthout. This assignment was ex-
ecuted on the twenty-eighth day of March, 1877. On the twenty-
ninth day of March, 1877, one Seaman recorded a judgment against
the assignor, and an execution was issued thereon, and afterwards
returned wholly unsatisfied. On the fifteenth day of July, 1877, sup-
plementary proceedings were instituted upon this judgment against
Swarthout, pursuant to the provisions of the Code of Procedure of
this state, and on the fifteenth day of August, 1877, the complainant
was appointed a receiver of all the property, debts, and equitable in-
terests of the judgment debtor. The receiver took no steps to reduce
the property to his possession, or to assert his equitable rights over
the property which had been transferred by Swarthout. On the
eleventh day of September, 1877, involuntary proceedings in bank-
raptcy were commenced against Swarthout in the United States dis-
triet court, by the filing of a petition, and such proceedings were
thereafter had that in January, 1878, one Sage was duly appointed
his assignee in bankruptey. He thereafter qualified.

In May, 1878, the complainant filed the bill in this suit. The as-
signee in bankruptey is made a party. There ig no allegation in the
bill that he asserts an adverse interest to the complainant in the prop-
erty sought to be reached, nor are there any allegations tending to show
that he has refused to take necessary or proper measures to protect the
interests of the bankrupt’s creditors. The case, therefore, presents the
naked question whether the ecmplainant can maintain a suit o reach
property which was transferred by the bankrupt in fraud of creditors
before he was appointed receiver, and when there is an assignee in
bankruptey. If the right of action inures to the assignee by virtue
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of his appointment and the assignment to him in the bankruptey
proceedings, he is the only person who can assail the transfer. If he
refuses to do this in a proper case, a creditor of the bankrupt may
not be able to obtain any relief except by procuring the removal of
the assignee. Assuming, however, that a creditor may file a bill in
his own name if the assignee refuses to sue, that case is not pre-
sented here, and therefore need not be considered. )

By section 5046 of the Revised Statutes, all the property conveyed
by the bankrupt in fraud of his creditors is at once vested in the as-
signee by virtue of the adjudication of bankruptey and the appoint-
ment. Accordingly, it has been repeatedly decided that it is only
through the instrumentality of the assignee that a creditor can re-
cover and subject to the payment of his debt the property which a
bankrupt has transferred fraudulently prior to the adjudication of
bankruptey. Glenny v. Langdon, 98 U. 8. 20; T'rimble v. Woodhead,
102 U. 8. 647; Moyer v. Dewey, 103 U. 8. 801. All the creditor's
right of action to reach such property passes to the assignee as a
statutory right, and he acquires not onty all the rights of the creditor,
but he is enabled to assail transfers which the ereditor cannot assail
unless he has acquired a right to or lien upon the specific property.
Southard v. Benner, 12 N. Y. 424; Re Leland, 10 Blatchf. 503; Platt
v. Matthews, 10 Fep. Kgr. 280. Undoubtedly, if a creditor has ac-
quired & lien upon such property, it is not displaced by the statutory
title of the assignee, because liens acquired before the bankruptey pro-
ceedings are recognized and protected by the bankrupt law. If the
assignee refuses to recognize such a lien, or to protect it, he can be
required to do so by an appropriate proceeding in the bankrupt court,
or by an appropriate action. No such case is made by the present
bill.

In this case, as was held by the distriet judge, the complainant
had no lien upon the property or assets which had been transferred
by Swarthout at the time the right of action inured to the assignee
in bankruptey. A receiver appointed in proceedings supplementary
to execution under the statutes of this state is not vested with the
title to property which has been already transferred by the judgment
debtor in fraud of credifors. As to such property the appointment
merely confers on him the right to prosecute an action fo subject if
to the payment of the debt of the judgment ereditor whom the receiver
represents. He succeeds merely to the right of the judgment creditor.
Bostwick v. Menck, 40 N. Y. 383; Brown v. Gilmore, 16 How. Pr. 527;
Field v, Sands, 8 Bosw. 685. As he did not file a creditor’s bill, or
bring an action in the nature of a creditor’s bill, to set aside the
assignment before the title of the assignes in bankruptey occurred,
he is in no better position than that of the ereditor to whose rights
he succeeded, or of the rest of the créditors at large of the bankrupt.

The decree of the district court is affirmed,
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NEw Yorr Grare Suvear Co. v. Burraro Grare Svear Co. and
others.

Same v. AMERIOAN GRAPE Suaar Co. and others.
. (Circuit Court, N. D. New York. November 20, 1883.)

1. PATENTS FOR INVENTIONS— A BANDONMENT BY PATENTEE-—INFRINGEMENT, Erc.

Questions in regard to the abandonment of a patent and in regard to equi-
tieg in favor of an infringer which will prevent an injunction, considered.

2. SaME. g :

Evidence of the abandonment of & part of a claim of a patent, taken in con-
nection with the fact that the most important part of the claim, both in fact
and as considered by the patentee, has not been abandoned, Zeld not sufficient
evidence to justify a finding of abandonment.

3. BAME—CLAIMS FOR PROFITS OR DAMAGES ARISING FROM PAST INFRINGEMENT
IN THE HANDS OF AN ASSIGNEE OF THE PATENT.

The claims for profits or damages arising from infringement prior to a pur-
chage of the patent are choses in action, and the agsignee takes the title subject
to all the equities existing against the assignors. Such claims do not pass by
a mere assignment of the patent. The assignee of a patent seeking to recover
for infringements before the assignment must allege an assignment of the
claims for past infringement.

Dickerson & Dickerson and Roscoe Conkling, for plaintiff.

John R. Bennett, George Harding, and Sherman 8. Rogers, for de-
fendanis.

Smrpman, J. These are two bills in equity, brought by the same
plaintiff against different corporations and their respective officers,
each bill alleging the infringement of the same five patents by the re-
spective defendants. The first and fundamental patent, No. 65,664,
was issued to Joshua J. Gilbert, June 11, 1867, for an improved method
and machinery for manufacturing starch. The second patent is re.
issued patent No. 9,732, issued to Thomas A. and William T. Jebb,
assignees of John A. Owens, May 31, 1881; the original having been
issued to Owens, January 14, 1868. The third patent is to Colgate
Gilbert, No. 81,888, and dated September 8, 1868. The fourth pat-
ent is to John A. Owens, No. 78,320, dated May 26, 1868, and the
fifth is to Colgate Gilbert, No. 187,911, dated April 15, 1878. The
last four patents are for minor improvements in machinery for the
manufacture of starch. ‘

The important matter in the manufacture of starch from corn,
rice, or other grain is the thorough separation of the starch from the
gluten. Formerly, this was accomplished by the process of fermen-
tation. Latterly, it has been effected by the application of alkaline
solutions to the grain either before or after it was ground, or both
before and after, and by subsequent elutriations or purifications by
repeated washing and decanting. As a general rule, the starch was
permitted to settle in the vats where the washing process was carried
on, Bometimes the liquid mass was run from the sieve, directly after




