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Muier v. ToBIN,
(Cércust Court, D. Oregon. December 10, 1883.)

1. RECORP—WHAT CONSTITUTES, UNDER THE AcT oF 1875.
The term ¢ record,”” as used in sections 3 and 7 of the act of 1875, (18 8t. 470,)
held to include the testimony taken and on file in a cause at the time of filing
a petition and bond for its removal from a state court.

2. JurispicTiON OF BTATE COURT—WHEN IT CEASES,

Upon the filing of a petition and bond in due form and effect for the removal
of a cause from a state court, whether in vacation or term-time, in & case re-
movable under the act of 1875, the jurisdiction of the state court ceases at
once, and depositions taken thereafier before a referce theretofore appointed
to take the testimony in the case are no part of the record or proceedings
therein.

8. Rigrr oF REMOVAL BY DEPENDANT—NOT LosT BY INSUFFICIENT DENIALS IN
ANSWER.
When it appears from the case made by the complaint that it arises under
an act of congress, the right of removal by the defendant is not lost by reason
of insufficient denials in the answer.

4, TIME FOR PiLING PETITION FOR REMOVAL.

A hearing on a demurrer to & complaint, and an order overruling the same
and allowing the defendant to answer to the merits of the case, is not a *‘ trial”
within the meaning of that term as used in section 3 of the act of 1875, supra;
but such ¢ trial,” whether it be an issue of fact or law, is one upon which a
final disposition of the case is made.

8. “TR1sL” AND ‘ HEARING.’

s Trial ” is a common-law term, to denote that step in the case by which the
facts are ascertained, and is always final unless the matter is set aside for cause.
i« Hearing ’’ is an equity term, and may denote the argument and consideration of
a casc at more than one stage of its progress, but when it results in an absolute
digposition of the case itis called ‘“final;*’ but the term * trial,”’ as used in the
act of 1875, supra, comprehends that step or proceeding in a cause at law or in
equity which results in a final judgment or decree, whether the ¢ trial”’ be of
an issue or question of law or fact. .

Suit to Compel a Patentee of Land to Convey the Same.

N. B. Knight, for plaintiff.

James F. Watson, for defendant.

Drapy, J. This is a2 motion to remand this eause to the state
court. A brief statement of the pleadings and proceedings therein
is necessary to a correct understanding of the points made by and on
the argument of if.

On April 6, 1883, the plaintiff commenced suit in equity in the cir-
cuit court of the state for the county of Klamath, to compel the de-
fendant to convey the legal title and deliver the possession to him of
a certain tract of land containing 160.66 acres, and situate in said
county,—the same being parts of sections 17, 18, and 19 of township
39 8., and of range 9 E. of the Wallamet meridian,—upon sub-
stantially the following allegations of fact: That said land is swamp
and overflowed, and on January 15, 1872, the agents of the state, in
pursuapas of the aet of October 26, 1870, to provide for the selection
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and sale of the swamp and overflowed lands granted to the state by
the act of March 12, 1860, selected it as such, and gave notice thereof
to the United States surveyor general and local land-office, and in
September of the same year sold the premises to the plaintiff, who
then paid them 20 per centum of the purchase price thereof, and on
July 5th said agents, upon proof that the plaintiff had reclaimed said
land, and the payment of the balance of the purchase money, made
a conveyance of the same to him; that by the last survey of said
township, made in 1872 and approved in April, 1873, said land was
returned as “public land,” and on May 3, 1873, the defendant duly
claimed the same, in the proper land- ofﬁce as a pre-emption, and on
April 24, 1875, made proof in said office of his compliance with the
laws of the United States as a settler thereon under the pre-emption
act, and on October 6, 1875, a patent was issued to him therefor;
and that the defendant well knew the land in question was swamp
and overflowed, and that his proof of compliance with the pre-emp-
tion act was false and fraudulent.

On April 24, 1883, the defendant demurred to the complaint be-
cause it did not state facts sufficient to constitute a eause of action,
with three special assignments to the effect that the suif was barred
by the lapse of time, and a fourth to the effect that the sale to the
plaintiff was valid, under the proviso to section 1 of the act of March
12, 1860, by which the United States reserved the right to dispose of
any land within the purview of said act, to a settler under the pre-
emption act, at any time before the title thereto is confirmed to the
state; and on May 22d the same was overruled, with leave to the de-
fendant to answer to the merits.

On May 23d the defendant answered the complaint, denying the
material allegations therein, except that of the sale by the plaintiff,
and alleging that the plaintiff’s proof of reclamation was false and
fraudulent, and that he never did anything to drain the land or make
it any more fit for cultivation than it was on March 10, 1860, and
that the land is “wetter” now than it was then; that the defendant
has had 10 acres of land under the plow, on which he raised “wheat,
rye, barley, oats, potatoes, and eabbage,” besides five acres in tim-
othy, and that none of the remainder of said-land has ever been cul-
tivated, either in “grass, cereals, or vegetables;” and that he has put
improvements thereon of the value of $1,070, consisting of one mile
of fence, a cabin, corral, barn, and bridge.

On May 23d so much of the defendant’s answer as alleged the failure
of the plaintiff to reclaim this land, and the false and fraudulent char-
acter of his proof thereabout, was stricken out on motion of the plain-
tiff. .On the same day a replication was filed in the case, in which
the defendant is styled “Collahan,” commencing: “The defendant, for
replication to the defendant’s answer,” ete. Opposite, in the margin,
the clerk or eopyist has volunteered this statement: “RError in the
name of the defendant.” However, the matter is not material now,
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as the replication only denies that the defendant acted in good faith,
and that his improvements were worth more than $420,

On May 24th the state court made an order, “by consent of all
parties,” referring the case to its clerk, as a referee, to take the testl- '
mony therein.

On July 31st, and in vacation, the defendant filed a petition and’
bond in due form and effect for the removal of the cause to this court,”
upon the ground-.that it arose under a law of the United States,
namely, the act of March 12, 1860, aforesaid. On August 3d the
referee caused notice to be served on the parties that he would pro-
ceed to take the testimony in the case on the 8th inst.

On August 23d the defendant filed a motion to remove the cause to
this court, based upon the petition and bond aforesaid, and on August
27th, the first day of that term, the plaintiff filed a motion for judg-
ment on the pleadings, which the court took no action upon, but made
an order removing the cause, and directed the clerk to “make out a
transcript of all the pleadings, motions, and orders” of the court and
deliver the same to the defendant. On the same day the referee re-
ported that he had taken the festimony in the case on the eighth and
twenty-third of August, “both parties having rested” on the latter
day, and submitted the same to the court.

In his certificate to the transeript, dated September 12th, the clerk
states that it is a copy of all “the original pleadings, motions, and
orders” in said cause, together with the original petition and bond
for removal, “excepting the testimony in said cause, which now re-
mains full and complete in my office, for the reason that the defend-
ant refuses to pay for a transcript of said testimony.”

The motion to remand was filed on QOctober 25th, and is based on
the following grounds: (1) The defendant has not filed in this court
a copy of the record as required by law; (2) that this court has no
jurisdiction of the parties or subject-matter, because all the material
allegations of the complaint are admitted by the answer, and there-
fore there is no issue in the case involving the construction of an act
of congress, as alleged in the petition for removal.

On November 1st the defendant filed a motion for leave fo file a
transeript of said testimony. This motion was argued and submitted
with the motion to remand on November 10th.

The first ground of the motion to remand involves the interpreta-
tion of the word “record” as used in the judiciary act of 1875. By
section 3 (18 St. 471) of this act, the party applying for the removal
of a eause must give a bond conditioned that he will enter in the eir-
cuit court, on the first day of its next session, “a copy of the record in
guch suit;” and in section 7 further time is given in a certain con-
tingency for filing “said copy of record in said circuit court.” = At
common Jaw the term does not include depositions or other evidence
used in the trial of a case, unless they are made & part of the record
by a bill of exceptions. At one time the memorial of the pleadings
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and proceedings ot the court of chancery, when exercising equity ju-
risdiction, was not thought to have the dignity and effect of a record,
nor was the court considered a court of record, as its power to fine
and imprison was denied. 2 Bac. Abr. 392, note; 4 Inst. 84. Bus
in the progress of time, and the growth of the equity jurisdiction of
the court, the equality of the same in this particular with the com-
mon-law courts has been tacitly conceded or declared by statute.
Story, Eq. Jur. § 547.

The statutes concerning writs of error and appeals use the term in
apparently the same sense, and 8o as not to include the testimony
merely on file in the case. By section 997 of the Revised Statutes it
is simply provided that there shall be returned with a writ of erroran
“authenticated transcript of the record,” while by section 698 it is
provided, in appeals in cases in equity, that there shall be transmit-
ted to the appellate court a “transcript of the record,” and also
“copies of the proofs.”

In the case of a removal under section 12 of the act of 1789, (1 St.
79,) the application had to be made at the time of the defendant’s
appearance, and copies of the “process” against him were required
to be filed in the circuit court, which included the declaration or other
paper by which the suit was commenced in the state court. Martin
v. Kanouse, 1 Blatchf. 149. But in a removal under the act of 1865,
and the amendment thereto of 1867, (14 St. 306, 558; section 639,
Rev. 8t.,) the application may be made at any time before the trial
or final hearing of the cause, and the party causing the removal is
required to file in the eircuit court “copies of the process against him,
and of all pleadings, depositions, testimony, and other proceedings in
the cause coneerning or affecting the petitioner.”

Considering the nature of the provisions on this subject in the acts
prior to that of 1875, and the apparent purpose and intent of all of
them to provide for the removal of a cause as it may stand in the
state court when the petition for such removal is filed, my opinion is
that the term “record,” as here used, ought to be held to include the
process, pleadings, depositions, ete., as set forth in detail in the act
of 1866, on file in the cause at the time of removal. What has been
duly or regularly done in the cause up to that time is a part of it,
and ought not to be separated from it on & removal for trial in the
circuit court. Technically speaking, a deposition may not be a part
of the “record,” even in a suit in equity; but it is a part of the cause
upon which its correct determination may depend, and for this pur-
pose ought to be considered a part of the “record.” But it is con-
tended by the counsel for the defendant that, even upon this construc-
tion of the statute, the depositions in question are no part of this
record; because (1) the jurisdiction of the state court ceased upon
the filing of the petition for removal on July 31st, while the deposi-
tions were not taken until between the eighth and twenty-third of
August; and (2) that even if its jurisdiction did not cease until Au.
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gust 27th, the first day of the term next following the filing of the
petition, When it made the order for removal, still, although it ap-
pears from the file-marks of the clerk that the report of the referee
was filed on that day, it does not appear that it was filed before the
order of removal was made.

It is suggested by counsel for the defendant that the clerk of the
state court, who was also the referee in the case, is desirous of hav-
ing it appear that these depositions are a part of this record, so that
he may receive the fees for taking and copying them. In the order
of removal the court directs the clerk to make a transeript or copy of
the record, containing “all the pleadings, motions, and orders,”
but is silent as to testimony. In the certificate of the clerk to the
transcript, some pains are taken to show that it does not contain the
testimony in the case, which it is therein stated “now [September
12th] remains” in the clerk’s office ; but when it was filed therein, if
ever, is not stated. But it is not material what the fact is in this
particular. The jurisdiction of the state court ceased on the filing
of the petition and bond, and the power and authority of the referee
under the order of reference then came to an end also. The sub-
sequent order of removal was not the cause of the court’s losing its
jurisdiction. Af most, that was only a convenient mode of manifest-
ing its acceptance of the petition and bond, as required by sec-
tion 8 of the act of 1875, and took effect by relation from the date
of filing the same.

In Osgood v. Chicago, etc., Co. 6 Biss. 844, Judge Drummoxp held
that a petition and bond filed in vacation, for removal of a cause, had
the like effect as one filed in term-time, and that upon the filing of
the same the jurisdiction of the state court ceased. And in Railroad
Co. v. Mississippi, 102 U. 8. 141, Mr. Justice Harrax, speaking for
the court, said: “It [the state court] was entirely without jurisdiction
to proceed after the presentation of the petition and bond for re-
moval.” To the same effect is the ruling in Kern v. Huidekoper, 103
U. B. 492; Railroad Co. v. Koontz, 104 U, S. 14; and Steam-ship Co.v.
Tugman, 106 U. 8. 122; [1 Sup. Ct. Rep. 58.] And it matters not that
the parties appear to have gone before the referee and engaged in tak-
ing this testimony in pursuance of a notice from him to that effect, after
the presentation of the petition and bond. This may have been done,
so far as the defendant is concerned, for divers reasons; and having
been required by the referee to appear, he was entitled to do so, if
he thought best, and lost no right by so doing. His action in this
respect cannot have the effect to restore the jurisdiction of the state
court. Ry. Co. v. Koontz, supra; Ins. Co. v. Dunn, 19 Wall. 222.

The second ground of the motion is a novel one. This case, it is
admitted, arises under an act of congress. Both the claim of the
plaintiff and the defense of the defendant, apart from that of the
lapse of time, so arise,—the former under the swamp land aet of
Mareh 12, 1860, (12 St. 3,) and the latter under the pre-emption act.
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The case made by the plaintiff is clearly one of national jurisdiction,
and removable to this court by either party under the first clause of
section 2 of the act of 1875. But admitting this, the plaintiff con-
tends that the defendant, by the use of a conjunctive or literal denial
in his answer, as that the land is not swamp and overflowed, or that
the defendant’s proof of compliance with the pre-emption act was not
false and fraudulent, has impliedly admitted that the land is either
swamp or overflowed, and that the proof is either false or fraudulent,
and therefore has not denied that the land is either swamp or over-
flowed, or the proof false or fraudulent, but only that the former is not
both swamp and overflowed, and the latter false and fraudulent; and
that, therefore, he has admitted the plaintiff’s case, and therefore
there is no issue in the pleadings involving the construction of an act
of congress, and ‘therefore there is no case for removal; citing Sco-
vill v. Barney, 4 Or. 288; Moser v. Jenkins, 5 Or. 447; Kuhland v.
Sedgwick, 17 Cal. 128; Woodworth v. Knowliton, 22 Cal. 164. But I
think it is a mistake to say that the right of removal in this case de-
pends upon the nature of the issues or defense made by the de-
fendant’s answer. As soon as the suit was commenced, and before
there was any defense made in the case, or it was known there would
be any, the right of removal attached, and continued until the time
for filing the petition for removal expired. It may be that after a
failure to answer, which in effect confesses the plaintiff’s cause of
action, or an answer which expressly confesses it, that the right of
removal is gone, there being no longer any dispute or contention be-
tween the parties, The admission takes the place of a “trial,” and
a petition for removal must precede the one as well as the other.
But so long as the answer does not expressly admit the plaintiff’s
cause of action, but makes or attempts to make a defense thereto,
however unskillfully stated or insufficient in law, the right of removal
is not prejudiced thereby. Nor do I think that the allegation that
this land is “swamp and overflowed” should be classed, for the pur-
pose of depial, in the same category with a simple allegation as to
time or amount, or of the commission of an act unlawfully or with a
particular interest, in which case a mere literal denial of the allega-
tion is not deemed sufficient to controvert it.

Besides, the phrase “swamp and overflowed,” as defined by section
2 of the Arkansas swamp land act of 1850, is merely the equivalent
of the phrase “wet and unfit for cultivation,” and therefore land
which is too “wet” for cultivationis “swamp and overflowed,” whether
‘he water flows over it or stands upon it. In this sense the adjectives
“swamp” and “overflowed,” taken together, qualify the noun “land”
in but one particular,—express buf one fact concerning it,—that is,
it is too wet for cultivation, and this may be traversed by a literal
denial. As what is false is not necessarily fraudulent, particularly
as to the person who may use the falsehood without being aware of
its falsity, the adjectives “false” and “fraudulent” may express dif-
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ferent qualities of the noun “proof,” and therefore a literal denial of
the allegation that the defendant’s proof of compliance with the pre-
emption act was “false and fraudulent,” is not well controverted by the
literal denial thereof in his answer. But admitting that these denials
are insufficient, and that the plaintiff is entitled to a judgment on the
pleadings, or a decree on the bill and answer, still the defendant
was entitled to remove the cause into this court, and have that ques-
tion, as well as any other that may arise in it, determined here.

A motion was made by the plaintiff in the state court for a judg-
ment on ‘the pleadings, after the filing of the petition for removal, but
the court does not appear to have taken any notice of .it, for the rea-
son, presumably, that its jurisdiction over the case, except, perhaps,
to give direction to the clerk for the delivery of the copy of the record,
was gone. Again, the defendant may ask leave to amend his answer
in this particular, if it is thought material, and no court would refuse
such an application, if made before the trial or motion for judgment
was decided. Besides, upon an application for judgment on the
pleadings, or a hearing of the eause on bill and answer, the question
will arise as to whether the United States, by the proviso to section
1 of the act of 1860, did not reserve to itself the right to dispose of
any swamp and overﬂowed land in Oregon, under any law theretofore
enacted,—as the pre-eniption law,~—at any time before a patent was
issued therefor to the state, as provided in section 2 of the Arkansas
act of 1850; and whether the condition of this land, as to being
swamp and overflowed or not, has not been conelusively determined
against the plaintiff by the department of the interior in receiving
and allowing the application of the defendant to enter the same under
the pre-emption act, and the issue of a patent thereon to him. Cakhn
v. Barnes, 7 Sawy. 52; [S. C. 5 Fep. Rep. 326.]

On the argument counsel for the plaintiff made another point that
is not in the motion; namely, that the application for removal of the
cause having been made after the hearing on the demurrer to the
complaint, and the order overruling the same, was not made before
the “trial” of the cause, and therefore came too late. It may be ad-
mitted that a hearing and determination of a cause upon a demurrer
to the complaint is a “trial” of the same within the meaning of that
term as used in section 3 of the act of 1875, But if, upon the hear-
ing of the demurrer, the same is overruled, but, instead of the courts
giving judgment upon the complaint for the plaintiff, it makes an
order allowing the defendant to answer or plead to the merits, I do
not think there has been a “trial” of the cause within the meaning of
the act, so as to preclude the right of either party to apply for a re-
moval of the same. "The “trial” contemplated by the act is a final
one, in which the cause, as far as the judgment of the state court is
concerned, is ended. In the act of 1866, supra, the language used
is “trial or final hearing,” and in that of 1867, supra, it is “final hear-
ing or trial.” In the Revised Statutes, § 639, subs. 2 and 8, the
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language of the first act is used. But I regard the difference befween
them as one merely of collocation of words and not sense. “Trial” is
a common-law term, and is commonly used to denote that stepin an
action by which issues or questions of fact are decided. It was also
formerly applied to the hearing on a demurrer, as the trial of an is-
sue of law. It is always final unless the verdict or result is set aside
for cause. “Hearing” is an equity term, and is properly applied to
the argument and consideration of a case at the several stages of its
orderly progress, but when applied to that upon which the case is ab-
solutely determined,~—disposed of,—it is qualified by the word “final.”

In Ins. Co. v. Dunn, supra, it was held, under the act of 1867,
that where, by the local law, the defendant, after a verdict against
him, was absolutely entitled to a “second trial,” on giving bond to
abide the judgment of the court, and he did so, that he might there-
after remove the cause to the circuit court. In delivering the opin-
ion of the court, Mr. Justice Swayng said: “It [the staiute] was in-
tended to permit the removal at any time before a hearing or trial,
final in the cause as it stood when the application for the transfer
was made,”

The act of 1875 simply uses the word “trial,”—providing that the
petition for removal of a cause shall be filed “before the trial thereof,”
whether it is an action at law or a suit in equity,—and should be
construed ag only applicable to that step or proceeding in the prog-
ress of the case which results in a final disposition of it. And so,
in my judgment, when a cause is submitted to a jury and no ver-
dict is given, or the one given is set aside, or when a cause is heard
upon a demurrer, and no final judgment or decree is given thereon,
but leave is given to amend or answer over, a8 the case may be,
there is no “trial” within the meaning of the aect, and therefore, at
any time before a frial of an issue of fact or law which results in a
final disposition of the case, and during the term at which such trial
may be had, a party entitled to remove the same may file his peti-
tion and bond therefor with effect. See, also, the cases of Yulee v.
Vose, 99 U. 8. 544 ; Removal Cases, 100 U. 8. 473; and Hewiit v.
Phelps, 105 U. 8. 395.

The motion to remand is denied, and also the motion to file the
testimony taken before the referee after the petition and bond for
removal were filed.
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REnssELAER & S. R. Co. v. BENNINGTON & R. R. Co.

(Circuit Court, D, Vermont. December b, 1883.)

FEDERAL CoURT—INJUNCTION T0 S8TATE COURT.

Section 720 of the Revised Statutes of the United States, providing that the
writ of injunction shall not be granted by any court of the United States, to
stay proceedings in any state court, except in cases of bankruptcy, prohibits
the federal courts from enjoining a suit in a state court because of the uncon-
stitutionality of a statute upon which that suit is founded. The proper rem-
edy is by writ of error,

In Equity.

John Prout, for orator.

Edward J. Phelps, for defendant. o

WaEeeLer, J.  This bill is brought to restrain the defendant from
entering upon the railroad of the orator under the provisions of an
act of the legislature of Vermont, passed in 1868, entitled “An act
authorizing the Bennington & Rutland Railroad Company to extend
their railroad to West Rutland.” Laws Vt. 1868, No. 137, p. 203.
There is no allegation in the bill, nor admission in the answer, nor
evidence tending to show, that the defendant has threatened or in- -
tends to enter upon or interfere with the orator’s railroad in any
way except under and strictly according to the provisions of that act.
The sole ground for relief set up or claimed is that the act is beyond
the reach of the power of the legislature, and void, so that it fur-
nishes no authority to the defendant to make the entry, or to take the
proceedings provided for in the act to perfect the right of entry.
The act, in terms, gives the defendant the right to enter upon that
part of the orator’s road between Rutland and West Rutland with
engines and cars, and to transport marble and other freight thereon,
paying for the use of the road two cents per ton per mile upon the
freight. Section 7. It is further provided, however, that this right
conferred shall be exercised under such reasonable rules and regula-
tions a8 may be established by the managers of the orator’s road, and
be necessary to the safety of life and property, and to enable both
parties properly to transact their business on the road; and that in
default of the making, by the orator, and furnishing, such regula-
tions to the defendant for 30 days, or on the making of unsatisfactory
regulations, proceedings may be had in the supreme court of the
state for making and enforeing such regulations.

The orator suffered the 30 days to pass without making the rules
or regulations, and alleges in the bill that the defendant threatens to
take proceedings in the supreme court to have them made and estab-
lished; and the defendant, in its answer, admits that it intended to
commence, and sets forth that it now has commenced, such proceed-
ings. Thus, as the case now stands, the orator has no reason to
fear, and is not exposed to, any interference with its road or franchise




