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in presenting the argument, and in representing that it was signed
for all the parties. That is strictly true, but it is also true that the
order was signed under the impression that the application for leave
to intervene by certain judgment creditors had been overruled, and
was therefore not still pending.

Coxe v. Comes and others.
(Circuit Court, D. Minnesota. November 8, 1883.)

1. MORTGAGE—APPOINTMENT OF RECEIVER FOR PROTECTION OF MORTGAGER.
1t must clearly appear, before a receiver of rents and income will be ap-
pointed for the protection of the mortgagee, that the mortgagor is hopelessly
insolvent and the property inadequate security for the debt.

2. S8AME—LACHES OF MORTGAGEE—VFAILURE To ENFORCE DEOREE OF FORECLOS-
. URE,

Where the mortgagee delays his suit for foreclosure, and permits the mort-
gagor to use the property for several years, a very strong case of probable
injury to the rights of the mortgagee must be made out, and there must be a
pressing necessity for the interposition of the court; and if a decree has been
rendered and a sale ordered, and the mortgagee still neglects to have it en-
forced, the emergency must be grave, and an imperative necessity for the relief
be shown to exist, before & court will exercise this extraordinary jurisdiction.

The defendant mortgaged his homestead for a debt which matured
in the year 1878. Suit was commenced to foreclose the mortgage in
the year 1883. In the month of April a final decree was entered.
The property has not been offered for sale, and now, on November 7,
A.D. 1888, a motion is made by the mortgagee for a receiver of rents
and income.

H. J. Horn, for motion.

W. D. Cornish, contra. ,

Newsow, J. The mortgagee, having obtained a decree of sale and
foreclosure of his mortgage after the lapse and period of nearly seven
months from the rendition of his decree, without enforcing it, asks
for the appointment of a receiver for the rents and profits until the
mortgagor’s right to redeem has expired, or the mortgage debt is paid.
This is substantially the relief prayed for, This petition appeals to
the extraordinary jurisdiction of a court of equity, which only is ex-
ercised in great emergency and with extreme caution. It must
clearly appear, before a receiver of rents and income will be appointed
for the protection of the mortgagee, that the mortgagor is hopelessly
insolvent and the property inadequate security for the debt. If the
property mortgaged is of much less value than the debt and accrued
costs, and the mortgagor (who is personally liable) is insolvent, the
mortgagee is usually entitled to a receiver,and this court heretofore has
granted this relief when these elements have been clearly found to
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exist. In this case the proof is beyond doubt that the personal lia-
bility of the morgagor is gone, and should a deficiency exist after sale
of the mortgaged property, it could not be collected. The mortgagor
~has been discharged as a bankrupt and is not personally liable for
this debt; but it is not satisfactorily proved that the mortgaged prop-
erty is 1nadequate security. The burden is upon the mortgagee to
establish this fact, as the presumption is, the property, when mort-
gaged, was ample security, and this presumption continues until the
contrary is proved. There is a good deal of doubt as to the in-
adequacy of the security. The rate of interest for the loan is large,
and although the debt matured in 1878, no steps were taken to fore-
close the mortgage until 1883.. If a suit to foreclose had been insti-
tuted then, (for anything that appears to the contrary,) the mortgagee
would have long since had the property sold to pay the debt.

While it is true that the mortgagee may delay his suit for fore-
closure after the debt is due, and default of the mortgagor to pay it,
yet if he delays his remedy and permifs the mortgagor to use the
property for several years, a very strong case of probable injury to
the rights of the mortgagee must be made out, and there must be a
pressing necessity for the interposition of the court; and if, as in this
case, a decree has been rendered and a sale ordered, and the mort-
gagee still neglects to have it enforced, the emergency must be grave,
and an 1mperat1ve necessity for the rehef be shown to exist, before a
court will exercise this extraordinary jurisdiction.

The evidence of value is conflicting, but many witnesses familiar
with the mortgaged property place its value at several thousand dol-
lars more than the debt.

Again, the property mortgaged in this case is the homestead of the
mortgagor, and if is a matter of great doubt whether his possession
should be disturbed in any event until after a sale and deficiency ap-
pears. True, the property is not now occupied by the mortgagor and
his family, yet by the law of the state he loses none of his home-
stead rights by the attempt to derive an income from if,

Motion for receiver denied.
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DuMoNT v. FRY.
(oimct Oourt, 8. D, New Fork. December 10, 1883.)

PLEDGE — PrIORITY OF LIEN —EQUITABLE INTEREST —ATTACHMENT — MASTER'S
REPORT.
Former opinion in this ¢case (13 Fep, REp. 423) explained, and master’s report
recommitted for correction.

In Equity. - Exceptions to master’s report.
.. Bdgar A. Hutchins, for Dumont. |

Man & Parsons, for. Laborde & Reymes.

Platt & Bowers, for Fry.

Scott & Crowell, for Louisiana National Bank

Chas. E. Whitehead, for Casey.

WALLACE, J. Although the language used in the opinion in this
case (13 Fro. Rep. 423, 427) may justify the construction which the
master placed upon it, that the bonds to the extent of $100,000 were
pledged as security for the debt of the banking association, or that
$100,000 of the bonds were thus pledged, it was not intended to de-
eide that this was the exact intent of the pledge. The terms of the
pledge were that the bonds then in the possession of the Schuchardts
should be held by them as security for any advance or overdraft
which might ultimately exist in the dealings of the parties to the ex-
tent of $100,000. In effect, the pledge is as though it were to secure
$100,000 whenever that amount might be found to be owing. The
pledge, therefore, carries interest as an incident to the debt. This
wag clearly determined by the interlocutory decres which charges the
bonds with a lien to the amount of $100,000, “and interest from the
date of the balance of account.” It does not affect the question that
the bonds were pledged without the consent of the owners, or that the
pledgeor was surety instead of principal debtor. The contract is not
enlarged as against a surety, because it is implied in all contracts of
pledge to secure a debt that interest must be paid on the debt to re-
deem the pledge if the debt is not paid when if matures.

2. Contrary to my first impression, the money collected by Fry is
0 be treated as merely a substitute for the bonds. He had no right
to apply it to extinguishment of the debt, and, as he did not do so, is
chargeable only with what it earned, which is the interest he has re-
ceived on it.

3. The money collected by the Schuchardts before their bankruptey
geems to have been used by them, and mingled indiseriminately with
their own funds. This is therefore to be treated as a pa.yment upon
the debt at the time it was received.

4. Fry was not a trustee for anybody but the bankrupt estate in
collecting the interest on the bonds, and is not entitled to any com-
misgsions, or to a counsel fee for maintaining hig lien.



